December 29, 2005
Becky Hill
Vice Mayor

Corning City Council

1401 Solano Street

Corning, CA  96021

Re:
Your Request for Advice


Our File No.   A-05-222
Dear Ms. Hill:


This letter is in response for your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note, the Commission will not advise with respect to past conduct.  (Regulation 18329(b)(8)(A), copy enclosed.)  Therefore, nothing in this letter should be construed to evaluate any conduct that may have already taken place, and any conclusions contained in this letter apply only to prospective actions.  Our advice is based on the facts presented in your request; the Commission does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Furthermore, please note that your request for advice and the Commission’s response are public records, which may be disclosed to the public upon receipt of a proper request for disclosure.  

QUESTIONS
1. May you participate in decisions involving the creation of landscape and lighting districts within the city?

2. May you participate in decisions involving the setting of amounts for commercial and residential developer fees charged by the city?
CONCLUSIONS
1 & 2.  You may participate in the decisions involving the creation of lighting districts and the setting of amounts for commercial and residential developer fees provided these decisions will not have a reasonably foreseeable material financial effect on your economic interests.
FACTS


The City of Corning raised its residential developer fees in May 2005.  You deliberated and voted on this decision, after seeking legal advice, and receiving informal telephone advice from the FPPC.  In May or June of 2006, the city council will also be deciding whether to create landscape and lighting districts, as well as imposing commercial developer fees.  In addition, the city council will consider updating the residential developer fees and will review the amount of the fees on an annual basis.

In a phone call on November 28, 2005, you stated that landscape and lighting districts only apply to single family developments.  They are created on “an individual development basis.”  In other words, if a development is of such a size that it deems a district necessary, the city council decides whether to put one in place.  The lighting district will impose a tax on any new residential housing subdivision.  However, you stated that developer fees are “across-the-board,” or imposed throughout the city for various residential and commercial projects.  Furthermore, you state that you currently do not have any listings for vacant properties that may be affected by such a lighting district.  However, you may have such listings in the future.


Your husband is a real estate broker who runs his own real estate office and currently employs you as a real estate sales agent and mortgage loan officer.  The office is in an established, commercial part of the city that will not be subject to the landscape and lighting district.  Furthermore, you stated that neither you nor your husband pays these developer fees.  In addition, you said that you do not believe that these developer fees will directly affect you or your husband’s income, nor do you believe that you will see an increase of $50,000 in your business’s gross annual receipts.    

You are asking for formal written advice because the issue regarding the setting of developer fees will be a recurring decision that will come before the city council each year.

ANALYSIS

Conflict-of-Interest Prohibition

Your questions implicate the Act’s conflict-of-interest provisions which ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests. (Section 87103; regulation 18700(a).)  The Commission has adopted a standard eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)
1 & 2.  Are you a “public official” and will you be making, participating in 
                         making, or influencing a governmental decision?

The conflict-of-interest provisions of the Act pertain only to public officials.  A public official includes “every member, officer, employee or consultant of a state or local government agency . . . .”  (Section 82048; regulation 18701(a)(1).)  As vice mayor of the City of Corning, you are a public official subject to the Act’s conflict-of-interest provisions.

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)

 

You will “make a governmental decision” if you vote on any issue obligating the city with respect to the formation of a landscape and lighting district (“District”), or if you participate in a decision that sets the amount of residential or commercial developer fees.  In addition to actually voting on these matters, if you engage in negotiations without significant substantive review, provide advice or make recommendations, you will be “participating” in a decision (regulation 18702.2).  You will also be “influencing” that decision if you appear before or otherwise attempt to influence any member, officer, employee or consultant of the agency.
  (Regulation 18702.3.)

3. What are your economic interests — the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:

 

· an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); regulation 18703.1(b));

· an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); regulation 18703.2);

· an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); regulation 18703.3);

· an economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (Section 87103(e); regulation 18703.4);


In addition, a public official always has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule.  (Section 87103; regulation 18703.5.)

Economic Interests Disclosed in your Request for Assistance

Real Estate Business:
The business is an economic interest of yours on several bases.  You state that your husband runs a real estate office in the City of Corning and employs you, a real estate sales agent and mortgage loan officer.  Provided that your spouse’s interest in the business is $2,000 or more, and if the business provides you with income – including community property income –of $500 per year or more, you have an economic interest in the office as a business and as a source of income. (Section 87103(a) & (c).)  In addition, you are employed by the business.  (Section 87103(d).)  
Please note that income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially a 10 percent interest or greater.  (This also includes the official’s community property interest in his or her spouse’s income.)  (Section 82030.)  You stated that your husband owns a real estate business.  Assuming that your spouse’s interest is at least 10 percent of the business, you will have an economic interest in every client of the business that pays the firm a sufficient amount such that your pro-rata share of the income which represents your community property interest equals or exceeds $500.   

You have not identified particular customers of your husband’s business who qualify as sources of income, or who have provided you with income of $500 or more within the prior 12-month period leading to the governmental decision at issue.  We therefore do not include them in our analysis, but point out that you must still determine whether any of these business clients qualify as a source of income and whether a conflict of interest will arise from any of them (i.e., whether it is reasonably foreseeable that the governmental decision you participate in will result in a material financial effect on any of these customers who are economic interests of yours).  If you believe that clients may be affected by the above decisions, you should request additional advice.
Personal Finances:
You also have an economic interest in your personal finances and those of your immediate family.  (Section 87103; regulation 18703.5.)  A governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, income, assets or liabilities of an official or his or her immediate family increasing or decreasing.  (Ibid.)  

Your letter does not mention any impact on your personal finances as the result of the upcoming decisions, therefore we do not further analyze this issue.  However, please  note that a conflict of interest may arise if it is reasonably foreseeable that the decisions to create a landscape and lighting district or set developer fees will have an effect on your personal finances.
  
4. Are your economic interests directly or indirectly involved in the governmental decision?
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� If a public official is enumerated in section 87200 (including city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5, subdivision (b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply. (§ 87105.).  Since a city council member is a position enumerated in section 87200, these requirements apply to you.  Please also note the Commission’s special rules on attribution of commission income.  (Regulation 18703.3(c), enclosed.) 





� However, when determining whether a governmental decision has a financial effect on a public official’s economic interest in his or her personal finances, a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has a direct or indirect investment interest shall not be considered.  (Regulation 18705.5(a).)





