





December 6, 2005
Robin Dufault
McCormick, Kidman & Behrens, LLP

Lawyers

695 Town Center Drive, Suite 400

Costa Mesa, CA  92626-7187

Re:
Your Request for Advice


Our File No.   A-05-223
Dear Ms. Dufault:


This letter is in response for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS
1. As a Planning Commissioner and the owner of property within 500 feet of the Indian Palms Development, may you address the Planning Commission and City Council regarding this project in the capacity of a private citizen?

2. May your spouse express his opinion regarding the Indian Palms Development project?

CONCLUSIONS
1. You may appear before the Planning Commission and City Council to urge the commission or the council to take a particular action or make a particular decision regarding the Indian Palms Development, despite your conflict of interest, only if your appearance is to represent yourself on matters related solely to your own personal interests as set forth below.  However, you must be careful to avoid giving the impression that you are speaking in the interest of any other person or group, or that you are acting in any official capacity.  
2. Yes.  Your spouse may express his opinion regarding the Indian Palms Development project.  Your spouse is not a public official. Consequently, he is not subject to the provisions of the Act and may express his views or those of any group to the city council or to the planning commission.  However, while your spouse is free to express his personal views regarding the development, you are prohibited from using other people, including your spouse, to indirectly communicate in a way otherwise prohibited under the Act. 
FACTS

You are an appointed Planning Commissioner for the City of Indio.  Your principal residence is located in Indio in a development known as Indian Palms.  You also have two rental properties located in the same development.  Your spouse is the Director of Sales and Marketing for a Los Angeles-based aerospace company.  He also serves as the president of Homeowners’ Association 4700, the vice-president of HOA 4, and as a member of the Board of Directors of the Master Homeowners’ Association, (which is composed of the presidents of the 18 “neighborhood” HOA’s).  He is not an officer of the Master Association nor is he compensated for any of this service.

There is a proposed development at the Indian Palms Country Club at Monroe Street and Avenue 48 in Indio (Indian Palms Development).  The proposed development is for a total of 327 units, including a condominium-style hotel, a conference center, and expanded golf clubhouse and underground parking on a portion of the current golf course which is part of HOA 4.  The developer has not yet submitted a complete application to the City.  However, the developer’s representatives have contacted various Indian Palms residents, including your spouse, regarding the proposal.  The proposal will come before the Planning Commission for an advisory decision.

Your principal residence, which is located at Hanson in Indian Palms, and both your rental properties are within 500 feet of the boundary of the proposed development.  You own your personal residence and rental property jointly with your spouse.  Your ownership interest in each of your real properties – your residence, and in your two rental properties – is $2,000 or more.  
You are aware that you may not participate in decisions involving the proposed development because of the proximity to your personal residence.  You have not participated in such decisions and have sought advice regarding possible conflicts.  However, the developer’s representative has stated that your spouse cannot express his opinion regarding the development because of your position as a Planning Commissioner.  You wish to determine whether your spouse may express his opinion regarding the development.  In addition, you would like to know if you are able to address the Planning Commission and City Council regarding the development in the same manner as a private citizen.

ANALYSIS
The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).) Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.
 (Regulation 18700(b).) Your question only concerns the second step, whether your conduct, or that of your spouse, will be considered “making, participating in making, or influencing a decision” in which you have a conflict of interest.
Your facts indicate that you will abstain from voting on or otherwise participating in a decision regarding the Indian Palms Development project.  You have not requested advice as to whether you have a conflict of interest with regard to this project; therefore we do not analyze this issue.  However, you wish to determine whether your spouse may express his opinion regarding the development.  In addition, you would like to know if you are able to address the Planning Commission and City Council regarding the development in the same manner as a private citizen.

Using Your Official Position to Influence a Governmental Decision: 
Your letter raises issues concerning “influencing” a governmental decision.  
There are two rules used to determine whether a public official is using or attempting to use his or her official position to influence a governmental decision. The first rule applies when the relevant governmental decision is within or before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency. (Regulation 18702.3(a).)  In that case,
 

“. . . the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency. Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.” (Regulation 18702.3(a).)


The second rule applies when the relevant governmental decision is within or before an agency not covered by subdivision (a) of regulation 18702.3. Under this rule:
 

“...the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.” (Regulation 18702.3(b).)

Thus, either of these two rules could apply, depending upon your situation, and which agency you choose to appear before. 
Appearances before the city council:

Regulation 18702.3(b) is implicated as to your potential appearance before the city council, since it is not within your agency, and if it is not subject to the budgetary control of your agency.  As long as you are not purporting to act on behalf of, or as the representative of, the city planning commission, your appearance before the city council or any other agency will not be deemed as “influencing a governmental decision.” (Laks Advice Letter, No. A-02-155; Patton Advice Letter, N. I-90-683.)  Please note, you must make it clear that you are not acting on behalf of the planning commission, or your actions may constitute a violation of the Act's conflict-of-interest regulations.  For example, none of your written communications with the city council or other agencies may use stationery with the planning commission’s letterhead.

Appearances before the planning commission:

Your question with regard to your potential appearance before your own agency, the planning commission, implicates regulation 18702.3(a).  Even if a conflict of interest is present, an exception under regulation 18702.4(a)(2) allows a public official to appear, as any member of the general public, before an agency in the course of its prescribed governmental function, to represent herself on matters related solely to her personal interests.  (Regulations 18702.4(a)(2) and 18702.4(b)(1) enclosed.) 
“Personal interests” include:

1.  An interest in real property which is wholly owned by the official or members of his or her immediate family;
 
2.  A business entity wholly owned by the official or members of his or her immediate family.
 
3.  A business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.  (Regulation’s 18702.4(a)(2) and (b)(1).)

Subsection (b)(1)(A) of regulation 18702.4 is applicable to your principal residence and two rental properties since these constitute an interest in real property which is completely owned by you and your husband.  (See Section 82033, enclosed [defining “interest in real property”].)  Therefore, you would not be deemed to be making, participating in, or attempting to influence a governmental decision that would have a reasonably foreseeable material financial effect on your economic interests, if you appeared before the planning commission in the same manner as any other member of the general public for the sole purpose of representing you and your husband’s joint interest in the above properties. (See Regulation’s 18700(a), 18702.4(a) & (b)(1).)
You must be careful, however, to avoid giving the impression that you are speaking in the interest of any person or group other than yourself and your immediate family, or that you are acting in any official capacity.  (Harper Advice Letter, No. A-96-298.)  Your comments should be made under the same time limits and procedures applicable to comments from members of the public.  

In addition, the regulation provides no other circumstances where the exception applies.  Thus, you may not attempt to contact the individual members of the planning commission for purposes of influencing their decision regarding the given project if you have a conflict of interest.  (Oderman Advice Letter, A-00-082.)

You have also asked whether your spouse may express his views on the
development.  Your facts indicate that your spouse is not a public official.  Thus, the provisions of the Act are not applicable to him.  Accordingly, he may appear before the city council or the planning commission to represent his own interests or those of a group formed to support or oppose the development.  Moreover, he can communicate his view to the news media and the public at large.  However, while your spouse is free to express his personal views regarding the development, you are prohibited from using other people, including your spouse, to indirectly communicate in a way otherwise prohibited under the Act.

 
If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Emelyn Rodriguez



Counsel, Legal Division

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Regulation 18700(b) sets out the eight-step process:  To determine whether a given individual has a disqualifying conflict of interest under the Political Reform Act, proceed with the following analysis:  (1) Determine whether the individual is a public official; (2) Determine whether the official will be making, participating in making, or using or attempting to use his/her official position to influence a government decision; (3) Identify the public official’s economic interests; (4) Determine whether that interest is directly or indirectly involved in the governmental decision; (5) Determine the applicable materiality standard; (6) Determine whether it is reasonably foreseeable that the governmental decision will have a material financial effect on the economic interest; (7) Determine if the reasonably foreseeable financial effect is distinguishable from the effect on the public generally; and (8) Determine if the public official’s participation is legally required despite the conflict of interest. Also enclosed is the fact sheet, “Can I Vote? Conflicts of Interest Overview,” which further explains your responsibilities under the Act.





