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April 17, 2006
Vicki E. Hartigan
McMurchie Law
P.O. Box 6780
Folsom, CA 95763
Re:
Your Request for Informal Assistance

Our File No.  I-05-226 
Dear Ms. Hartigan:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your letter seeks general information, we are treating your request as one for informal assistance.
  This letter should not be construed as assistance on any conduct that may have already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code section 83114.)
QUESTIONS
Do boardmembers Marguerite Lawry and Robert Cameron of the Bethel Island Municipal Improvement District, who each live within 500 feet of a proposed project, have a conflict of interest in either of the following identified decisions and, if so, is there any exception under the Act that would allow them to participate in the decisions? 
1. A new assessment or other type of district must be created for the expenses associated with the maintenance, repair, and/or other costs of the district related to the creation of a new levee.  The district will need to undertake the proceeding necessary to determine the appropriate financing mechanism and to create the financing vehicle, most likely in the nature of a community facilities district.
2. The district will also be required to accept any final improvements and/or easements offered by DUC with respect to the project.  This may require a developer’s requirement agreement as well.

CONCLUSIONS
Because the above governmental decisions are inextricably interrelated to the decision in your previous request for advice, we are unable to provide advice under this request.  However, even if a public official has a disqualifying interest in a governmental decision, that official may still participate in the decision under the “public generally” exception, as discussed below.
FACTS

The Bethel Island Municipal Improvement District (the “District”) is a special district created to provide levee maintenance and repairs, habitat mitigation, park services, and storm drain maintenance and repair.  A new development is currently being undertaken by DUC Housing Partners (“DUC”), which will involve the construction of a new levee and other associated improvements necessitating the involvement of the District.  Marguerite Lawry and Robert Cameron are elected members of the Board of Directors for the District.

On February 3, 2005, Ms. Lawry submitted, by facsimile,  a request for advice regarding whether or not she and Mr. Cameron, who both own property located within 500 feet of the new development, would meet the public generally exception allowing them to participate in decisions related to the new development.  The letter stated that “[b]ecause Mr. Cameron and I live within 500 feet of this project, with the presumed conflict of interest, we have reclused (sic) ourselves from discussion or influence on decisions that will be made by the BIMID board regarding this development.”  

Later that same day, the District, with Ms. Lawry and Mr. Cameron participating, voted 5-0 to accept the responsibility of the maintenance and repair of the new levee for the project, provided certain conditions are met by DUC.  In essence, the District’s acceptance was an acknowledgment of a condition set forth in the Army Corps of Engineers’ permit for the project.  This project has been underway for over 20 years and is the subject of a federal court order that requires the County of Contra Costa to approve the project under certain conditions.  If the District did not agree to accept the responsibility to maintain the new levee, this responsibility would have been given to a homeowners association or some other organization.  


Because the Commission does not provide advice regarding past conduct, and since Ms. Lawry and Mr. Cameron had already participated in the decision, we declined to provide advice and withdrew the request (see Lawry Advice Letter No. W-05-012).  Subsequently, you submitted a request to reconsider our withdrawal.  After several telephone conversations, you agreed to withdraw your request for reconsideration (Hartigan Advice Letter No. W-05-170) and submit this new request, providing further information with respect to the court order and the provisions of the resolution.

Both Ms. Lawry and Mr. Cameron own real property within 500 feet of the proposed new levee and you are concerned that a presumption of a conflict of interest will arise with respect to future decisions.  The future decisions that will need to be made by the District include: 
1.  In that the District will be taking on the responsibility for the additional levee, a new assessment or other type of district must be created for the expenses associated with the maintenance, repair, and/or other costs to the District in this regard.  The District will need to undertake the proceedings necessary to determine the appropriate financing mechanism and to create the financing vehicle, most likely in the nature of a community facilities district.  These decisions will probably be made within six months to one year.
2.  The District will also be required to accept any final improvements and/or easements offered by DUC with respect to the project.  This may require a Developer’s Requirement agreement as well.  It is anticipated that this phase of the project is approximately three years away.

ANALYSIS

Regulation 18329 provides that the Commission may decline to provide advice if the requestor is seeking advice related to past conduct.  Because both Ms. Lawry and Mr. Cameron had already participated in BIMID’s original decision to accept the responsibility for the additional portion of the levee at the time the first request was pending, we declined to provide advice.  

While ordinarily, decisions are analyzed independently to determine if there will be a foreseeable material financial effect on an official’s financial interest, (In re Owen, 2 FPPC Ops. 77 (1976), certain decisions are too interrelated to be considered separately. In that event, a public official’s participation on one decision may be deemed to be included as conduct affecting other decisions if the decisions are inextricably interrelated.  Decisions are inextricably interrelated where, among other things, one decision is a necessary condition precedent or condition subsequent for another. (Ball Advice Letter, No. A-98-124.)  Decisions are also considered inextricably interrelated when the result of one decision will effectively determine, affirm, nullify, or alter the result of another decision.  (Regulation 18709 (b).)
Because the future decisions regarding the proposed new portion of the levee would not be have to be considered by the board but for the original decision to accept responsibility for the additionally portion, the first decision was a condition precedent to the remaining decisions.  According, the past conduct in the original decision prevents us from addressing any concerns regarding the future decisions.

Public Generally 
Even if a public official determines that his or her economic interest will experience a material financial effect as a result of the governmental decision before the official, he or she may still participate under the “public generally” exception if the material financial effect of a governmental decision on a public official’s economic interests is indistinguishable from its effect on the public generally. (Section 87103, regulations 18707, 18707.1.) 

Pursuant to regulation 18707.1, the material financial effect of a government decision on a public official’s economic interest is indistinguishable from its effect on the public generally if it will affect a “significant segment” of the public generally in “substantially the same manner” as it affects the public official’s economic interest.  For real property, the significant segment test is met if the decision affects ten percent of all property owners or all homeowners in the jurisdiction of the official’s agency or the district the official represents. (Regulation 18707.1 (b)(1)(B)(ii).)
Accordingly, to determine if the public generally exception applies, you must first determine the reasonable foreseeable financial effects of the government decisions on Ms. Lawry and Mr. Cameron’s real property economic interest and if the decision will also affect at least ten percent of all property owners or all homeowners on Bethel Island.  
If you determine that a significant segment of homeowners or property owners are affected by the decision, you will need to establish if this significant segment is affected in substantially the same manner as the public official.  (Regulations 18707 (b)(4), 18707.1 (b)(2).  For example, we have found that where all residential properties within a town were single family homesites and the governmental decision involved assessing sewer rates where all of the single family dwellings within the basin would be assessed substantially the same rate, the “public generally” exception would permit the official to participate in the sewer fee assessment decision since a significant portion of the population in the jurisdiction would be affected in the substantially the same manner.  (Sloan Advice Letter, No. A-93-095, copy enclosed; see also regulation 18707.2, copy enclosed, for special rules for rates, assessments, and similar decisions.)
Step 8: Legally Required Participation


Section 87101 provides that the conflict of interest provisions of section 87100 do no prevent a public official from participating in a governmental decision if his or her decision is legally required for the decision to be made.  Regulation 18700, subdivision (a) provides that a “conflict of interest is disqualifying if the public official’s participation is not legally required.”  Regulation 18708 states that a “public official is not legally required to make or to participate in the making of a governmental decision … unless there is no alternate source of decision consistent with the purposes and terms of the statute authorizing the decision.


Because five boardmembers comprise the District board, a decision is still legally possible without the participation of Ms. Lawry and Mr. Cameron.  Accordingly, the legally required participation exception would not apply.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
William J. Lenkeit



Senior Commission Counsel

Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Pursuant to regulation 18329, subdivision (c)(3)(copy enclosed), informal assistance does not confer immunity.


� Under the provisions of the resolution, BIMID agreed “to accept certain maintenance responsibilities as envisioned in Section 22 of the Conditions of Approval for the Delta Coves Project concerning maintenance of certain levees and similar slope areas within the Lagoon, as those maintenance activities are defined herein.”  Accordingly, all future decisions flow from this decision.





