




March 1, 2006
Frederick G. Soley
City Attorney

City of Vallejo

P.O. Box 3068

Sacramento, CA  95814

Re:
Your Request for Advice


Our File No.   I-05-229
Dear Mr. Soley:


This letter is in response to your request for advice on behalf of Gerald Davis, a member of both the City Council and the Redevelopment Agency for the City of Vallejo, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your letter does not provide sufficient information regarding the effects of the various governmental decisions, we are treating your request as one for informal assistance.
  This advice is based on the facts you have provided in your request.  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71; section 83114.)
QUESTION


Does Councilmember Davis have a potential conflict of interest due to his ownership interest in certain real properties that would prohibit him from participating in governmental decisions regarding the Vallejo Station Project, the Waterfront Project, or the proposed merger of the Vallejo Waterfront, Marina Vista, and Vallejo Central Redevelopment Areas?
CONCLUSION


Councilmember Davis has a potential conflict of interest that would prohibit him from participating in any governmental decisions regarding the merger of the three redevelopment areas, as his property at 525/527 Maine Street is located within 500 feet of one of the redevelopment areas.  This presumption may only be rebutted by a showing that there would be no material financial effect on this property, not even one penny, as a result of the decision.  Since Councilmember Davis has several economic interests under section 87103, he may also be disqualified if any of his other economic interests (business and source of income) are financially affected in a reasonably foreseeable manner.
FACTS


Gerald Davis is a member of both the city council and the redevelopment agency for the City of Vallejo.  Councilmember Davis has an ownership interest in several parcels of real property, including those located at 525/527 Maine Street, 503 Benicia Road, 352/352½  Thomas Avenue, and 44 Woodrow Avenue, upon which are located residential rental units.  The Vallejo Station Project and Waterfront Projects are within two existing redevelopment plan areas: theVallejoWaterfront and the Marina Vista Redevelopment Areas.  These two redevelopment areas are proposed to be merged with a third redevelopment area, the Vallejo Central Redevelopment Area, thereby consolidating the three areas into one redevelopment area.  

On October 25, 2005, the Vallejo Redevelopment Agency, without Councilmember Davis’ participation,
 adopted resolutions certifying the Final Environmental Impact Report for the Vallejo Station Project and Waterfront Project, along with the merger of the three redevelopment areas.  There will be other decisions that come before the redevelopment agency and the city council regarding approvals for land use and public improvements on these projects and the redevelopment areas during this year and for several years beyond.

Only one of the properties, 525/527 Maine Street, is located within 500 feet of the boundaries of any of the redevelopment areas.  All of the properties are located more than 500 feet from the boundaries of the Vallejo Station Project and the Waterfront Project.  You have submitted a copy of the results of an appraisal consulting assignment (the “appraisal”) that purports to analyze the potential economic affects on Councilmember
 Davis’ properties resulting from any governmental decisions discussed above.

ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2:  Is Councilmember Davis A Public Official Making, Participating in making, or Influencing a Governmental Decision?

As a member of the Vallejo City Council and the Vallejo Redevelopment Agency, Councilmember Davis is a public official under the Act.  (Section 82048.)  Consequently, he may not make, participate in making, or otherwise use his official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of his economic interests.  Councilmember Davis will be called upon to consider whether the City should approve or disapprove the adoption of certain proposals related to the Vallejo Station Project and Waterfront Project and the merger of the Vallejo Waterfront Redevelopment Area and the Marina Vista Redevelopment Area with the Vallejo Central Redevelopment Area.  Therefore, he will be making, participating in making, or otherwise using his official position to influence a governmental decision.

Step 3:  Does Councilmember Davis Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management 
(§ 87103(d); reg. 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); reg. 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (§ 87103(e); reg. 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (§ 87103; reg. 18703.5). 

Your request does not present any facts indicating that Councilmember Davis has any economic interests under section 87103 (e).  You have indicated that the various properties in which Councilmember Davis has an ownership interest are used as residential rentals, thereby raising the issue that Councilmember Davis may have a source of income economic interest under section 87103 (c) and regulation 18703.3 in one or more of the tenants of these properties,
 as well as a business interest under section 87103 (a) and (d) and regulation 18703.1.  Accordingly, Councilmember Davis’ has an economic interest in his sources of income and business entity in addition to the real property economic interests identified.


Although your question is limited to any potential conflict of interest as a result of Councilmember Soley’s  interest in the parcels of real property identified, we are including an analysis of these other economic interests for you additional consideration.  

Step 4:  Is The Economic Interest Directly or Indirectly Involved in the Governmental Decision?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.” (Regulation 18704(a).)

Real Property:  Regulation 18704.2 lists the factors that determine whether an economic interest in real property is directly or indirectly involved in a governmental decision. Subdivision (a)(1) states a general rule to the effect that when a public official’s real property is less than 500 feet from the boundaries of a proposed project, that real property is directly involved in decisions relative to that project.  Because Councilmember Davis’ property located at 525/527 Maine Street is within 500 feet of the boundaries of one of the redevelopment plan project areas, this property is directly involved in the governmental decision.

Because each of the remaining properties – 503 Benicia Road,
 352/352½ Thomas Avenue, and 44 Woodrow Avenue are located more than 500 feet from the boundaries of any of the projects that are the subject of any governmental decision, under this rule these properties would not be considered directly involved in any such decisions.  The same is true with respect to the 525/527 Maine Street property regarding the governmental decisions pertaining to the Vallejo Station Project and the Waterfront Project, as this property is located more than 500 feet from the boundaries of either of those two projects.  Accordingly, these properties are considered to be indirectly involved in the governmental decisions as identified.
Source of Income and Business Entities:  Regulation 18704.1 states that a person, including business entities and sources of income is directly involved in a governmental decision if that person, either directly or by an agent:  “(1) [i]nitiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request; or (2) [i]s a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of the proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

You facts do not indicate whether any business entity in which Councilmember Soley has an economic interest or any source of income in which he has an economic interest would be directly involved in any of the governmental decisions.

Step 5:  Materiality Standard
Real Property:  Regulation 18705.2 prescribes the materiality standard pertinent to real property that is directly or indirectly involved in the decision.  

Directly Involved Real Property:  Subdivision (a) provides that for directly involved real property, other than leaseholds, the financial effect of a governmental decision on the real property is presumed to be material. This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect, even “one penny” on the real property.  This is known as the “one-penny rule.”
As indicated above, you have enclosed a copy of an appraisal performed for the stated purpose of determining “if Mr. Davis has a conflict of interest … in upcoming votes relating to the Vallejo Waterfront Project and Merger Project.”  With respect to the Merger Project’s impact on surrounding properties, the report states that “[m]y analysis of the Merger Project indicates that it is reasonably foreseeable that the project will influence the character and marketplace of properties in some areas extending beyond the boundaries of the project.  However, … the eastern limit of that influence is a few parcels east of Sonoma Boulevard [and] … the influence of the Merger Project will not extend east as far as 525/527 Maine Street.”  The report concludes that “the [Merger] project will not have a reasonably foreseeable material financial effect on …525/527 Maine Street.”
We have advised that an appraisal, although not required, by a disinterested and otherwise qualified real estate professional, based on an accurate understanding of all pertinent facts and circumstances, will generally be considered a good faith effort by a public official to assess the financial effect of a decision on his or her economic interest. (Wainwright Advice Letter, A-03-179; Wallace Advice Letter, No. A-03-069; Vadon Advice Letter, No. A-02-080.)
However, a public official may not simply rely on a third-party appraisal without further inquiry into the qualifications of the appraiser, whether he or she considered the factors listed in our regulations, and whether the conclusions reached by the appraiser are objectively defensible, that is, based on a full and accurate assessment of all pertinent facts and circumstances. (Boga Advice Letter, No. A-05-142; Peck Advice Letter, No. I-04-007.)  Because the report does not specify what materiality standard was applied in drawing this conclusion, specifically, whether consideration was given to the “one-penny rule,” we conclude that it is unlikely that it would constitute sufficient proof.
 
Indirectly Involved Real Property:  Subdivision (b) provides that for indirectly involved real property interests, other than leaseholds, the financial effect of a governmental decision on the real property is presumed not to be material. This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.  However, we have advised that in order to rebut this presumption of nonmateriality, the affect of the governmental decision must result in a clearly distinguishable and substantial financial effect on the official’s real property. (Berger Advice Letter, No. A-05-054.)

Business Entity:  Regulation 18705.1 provides the materiality standard for economic interests in business entities.
Directly Involved:  For a business entity that is directly involved in a governmental decision, regulation 18705.1 (b)(1) states unless the exception in subdivision (b)(2) applies, “the financial effects of a governmental decision on a business entity which is directly involved in the governmental decision is presumed to be material.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the business entity.”

Indirectly Involved:  Regulation 18705.1 (c) provides the materiality standard for indirectly involved business entities.  For a relatively small business, the standard is provided under (c)(4):

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Pursuant to regulation 18329, subdivision (c)(3)(copy enclosed), informal assistance does not confer immunity.


� According to the information you have provided, there have been a number of decisions made by both the redevelopment agency and the city council regarding either the Vallejo Station and Waterfront projects or the redevelopment areas and Councilmember Davis has not participated in any of those decisions due to the possibility of a conflict of interest.  This request is made to determine if such a possibility of a conflict of interest exists under the Act.


� The appraisal, performed by a licensed Certified General Appraiser, analyses potential impacts on the Davis properties from any decisions relating to the “Waterfront Project” and the “Merger Project.”  The term “Merger Project,” is only used in the appraisal report, and it is not defined within the body of the report.  However, in an attachment to the report under the Uniform Standards of Professional Appraisal Practice (USPAP), as provided under the “intended use” and “purpose” sections, the “Merger Project” is identified as “the merger of the Vallejo Waterfront, Vallejo Central, and Marina Vista Projects.”  As such, there appears to be some confusion in terms as they are used in your request and in the appraisal.  For purposes of our analysis, we will assume that “Merger Project” does not refer to a separate project within one or more of the redevelopment areas, such as the Waterfront Project or the Vallejo Station Project, but simply refers to the decision regarding the proposed merger of the three redevelopment areas – (con’t.)          (con’t.)  the Waterfront  Redevelopment Area, the Marina Vista Redevelopment Area, and the Vallejo Central Redevelopment Area, which are proposed to be merged into one redevelopment area.  In other words, the appraisal should have substituted the words “Redevelopment Areas” for the word “Projects” as quoted above.  If this is not correct, you may need to seek further advice.  Additionally, the report makes no mention of the Vallejo Station Project, one of the two projects – the Waterfront Project being the other, that exists within several of the premerger redevelopment areas.  


� In an e-mail received from attorney Iris Yang, who stated that she is assisting you with this request, she asked us to assume that Councilmember Soley will have received income of $500 or more within twelve months prior to the time the decision is made from each of the tenants.  Therefore, Councilmember Soley has an economic interest in the tenants of each of the properties.


� You have not provided any other real property interests, such as Councilmember Davis’ residence.  Additionally, neither your request nor the attached appraisal contains any information as to the value of Councilmember Davis’ ownership interest in each property.  For purposes of our analysis, we will assume that Councilmember Davis’ ownership interest in each of the parcels is worth $2,000 or more in fair market value. 


� According to the appraisal report, Councilmember Davis sold this property on October 13, 2004, and no longer has a financial interest in this property.  However, because your request indicates that Councilmember Davis has an ownership interest in this property, we are including it in our analysis.





