




December 19, 2005
John R. Shaw
City Attorney

Woodruff, Spradlin & Smart

A Professional Corporation

701 South Parker Street, Suite 8000

Orange, CA  92868-4760

Re:
Your Request for Advice


Our File No.  A-05-232
Dear Mr. Shaw:


This letter is in response to your request for advice on behalf of San Juan Capistrano City Councilmember Joe Soto regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


May Councilmember Soto make or participate in making a city council decision concerning the drafting of a “Cooperative Agreement” between the city and the California Department of Transportation (“Cal-Trans”) despite the fact that the council member’s business is currently a defendant in litigation filed by Cal-Trans for events occurring in the City of San Clemente?  
CONCLUSION


So long as the city council decision will not have a reasonably foreseeable material financial effect on Councilmember Soto, the council member’s business, or any source of income, then no conflict of interest will exist.
FACTS


The City of San Juan Capistrano (the “city”) is presently in discussions with Cal-Trans concerning the drafting of a “Cooperative Agreement” proposed between the city and Cal-Trans.  The purpose of the agreement would be to formally arrange for a cooperative preliminary study for the design of a new off-ramp system at the location of 1-5 and Ortega Highway within the corporate limits of the city.  The design study would be performed by an outside engineering firm paid for by the city.  Cal-Trans’s role is essentially limited to lending Cal-Trans staff expertise in reviewing the engineering work product of the outside engineering firm to be retained by the city under separate contract. (You have provided a copy of the draft agreement.)  The drafting of the agreement has been handled strictly by the city staff to date.  Councilmember Soto has had no involvement in the matter.


Councilmember Soto is the president of a landscape company by the name of “The Soto Company.”  The Soto Company is a corporation.  Councilmember Soto has a 50% stock ownership in the company.  In 2005, Coast Homeowner’s Association (“CHOA”) located in the City of San Clemente retained the Soto Company to prune and cut trees near the Association’s property.  The vegetation is located on a Cal-Trans right-of-way.  Accordingly, the CHOA did first secure a permit from Cal-Trans to prune and cut certain bushes and trees.  The CHOA had full responsibility for securing this permit.  The scope of work under the CHOA/Soto contract was to cut and prune the vegetation for a stated price.  

On an appointed day, the CHOA’s representative and Mr. Soto appeared at the Cal-Trans right-of-way.  CHOA’s representative had tagged the vegetation requiring the cutting and pruning.  A Cal-Trans representative was to have been at this location to verify that the designated work was correct under the state permit.  The Cal-Trans representative failed to appear, and the CHOA representative directed the Soto Company to perform the work.  Cal-Trans subsequently conducted an inspection and determined that certain vegetation had been mistakenly cut and removed.  Cal-Trans has now filed a civil action for monetary relief against the CHOA and the Soto Company.

ANALYSIS
Your questions implicate the Act’s conflict-of-interest provisions which ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (§ 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests. (§ 87103; reg. 18700(a).) The Commission has adopted a standard eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Reg. 18700(b)(1)-(8).)
 
1 and 2.  Is the council member a “public official” making, participating in making, or influencing a governmental decision?
As a city council member, Mr. Soto is a “member, officer, employee or consultant of a state or local government agency” and, therefore, is a public official subject to the conflict-of-interest provisions of the Act. (§ 82048; reg. 18701(a).)  The conflict-of-interest prohibition covers specific conduct: making, participating in making, or attempting to use one’s official position to influence a governmental decision. (§ 87100; regs 18702-18702.4.)

· A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, determines not to act because of a conflict, or enters into any contractual agreement on behalf of his or her agency. (Reg. 18702.1.)
· A public official “participates in making” a governmental decision when he or she, without significant substantive review, negotiates, advises, or makes recommendations regarding a decision. (Reg. 18702.2.)
· A public official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before any member, officer, employee, or consultant of his or her agency. (Reg. 18702.3.)

Councilmember Soto wishes to make and participate in making decisions related to the “Cooperative Agreement” proposed between the city and Cal-Trans to prepare a preliminary design study for the design of a new off-ramp system at the location of the 1-5 and Ortega highway within the corporate limits of the City of San Juan Capistrano.  

 
3.  What are the council member’s economic interests - the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:
 
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); reg. 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); reg. 18703.2);
 
· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (§ 87103(e); reg. 18703.4).
· In addition, a public official always has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (§ 87103; reg. 18703.5).
Investments and Business Positions

Councilmember Soto’s ownership in and operation of his business constitutes an “investment interest” in, and a business position with, a business entity.  (§ 87103(a) and (d).) 
Sources of Income

The council member is a 50 percent owner of his landscape business.  Thus, the business, as well as clients of the business, are presumably sources of income.  Any client that paid the business $1,000 or more
 is considered a source of income to the council member because his pro rata share from that source would be $500 or more.  You have not identified any specific sources of income to the business, other than CHOA.  
However, the council member has not received income from Cal-Trans of $500 or more in the past 12 months.  Thus, the council member does not have an economic interest in Cal-Trans.
Personal Finances: Direct Effects on Assets Income and Liabilities

Governmental decisions may still be disqualifying where the decision will result in the official’s personal expenses, income, assets, or liabilities increasing or decreasing by at least $250.  (Reg. 18702.1(a)(4).)  
 
4.  Are the economic interests directly or indirectly involved in the governmental decision?
Business Interests/Sources of Income:


Regulation 18704.1 provides:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent: 
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 
“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”
� Government Code §§ 81000 – 91014.  Commission regulations appear at Title 2, §§ 18109-18997, of the California Code of Regulations.  	


	�  If a public official is enumerated in section 87200 (including city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5, subdivision (b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (§ 87105.) 


	� You have not revealed the other owner of the council member’s business.  If the councilmember’s spouse is the other owner, the council member will also have a community property interest in the spouse’s share of the income.  





