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December 14, 2005
Elizabeth Wagner Hull
Assistant City Attorney

City of Chula Vista

276 Fourth Street

Chula Vista, CA  91910

Re:
Your Request for Advice


Our File No.   A-05-233
Dear Ms. Hull:


This letter is in response to your request for advice on behalf of Chula Vista Councilmember Jerry Rindone regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  
QUESTION

May Councilmember Rindone participate in a decision to appropriate additional funds necessary to meet the City’s existing contractual obligations with regard to the Civic Center Complex construction and remodel project due to the incapacitation of another city councilmember?

CONCLUSION

Yes.  Councilmember Rindone may participate in the decision to appropriate additional funds for the Civic Center Complex under the exception for legally required participation.
FACTS


The City of Chula Vista is a charter city governed by a council, consisting of four council members and a mayor, elected from the city at-large.  The city charter provides that appropriations made after the adoption of the budget require the affirmative votes of at least four members.  The city budget is adopted in June of each year.  The adoption of resolutions and ordinances require three affirmative votes.

In a December 5, 2005 phone call, you stated that Councilmember Patty Davis became seriously ill and was unable to perform her duties as of July 29, 2005.  Since that time, she has been temporarily incapacitated and has been unable to participate in any council meetings.  Her return date is not known at this time.


The City of Chula Vista is currently in phase 2 of the 3-phase Civic Center Complex construction and remodel project.  The city council approved a design-build agreement for all three phases of construction in February 2003.  At the time of the vote, based upon phone advice received from our agency, Councilmember Jerry Rindone recused himself.  The Councilmember Rindone owns a home within 500 feet of the Civic Center Complex.  The council member has not participated in any actions related to the Civic Center Complex project.

Pursuant to the existing design-build agreement between the city and its contractor, Highland partnership, certain bills are coming due.  In order to pay the outstanding invoices the city council will need to appropriate additional funds to the project.  As of December 1 the project will be out of funds and have outstanding bills to be paid.  Based upon the above information, of the five council members, only three appear able, at the time, to participate in a decision related to the Civic Center Complex.  An appropriation will require four affirmative votes.  

You wish to know whether the legally required participation exception applies, therefore allowing Councilmember Rindone to participate in the decision to appropriate additional funds necessary to meet the City’s existing contractual obligations.  
ANALYSIS 
The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).) Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.
 (Regulation 18700(b).) Your question only concerns the last step, whether Councilmember Rindone may participate in a governmental decision under the “legally required participation” exception.  We assume, for purposes of this request for advice, that Councilmember Rindone has a conflict-of-interest.  


Legally Required Participation:

The Act recognizes that there may be instances where a governmental body cannot function without the participation of a public official who has a conflict of interest.  The Act contains a narrow exception to the conflict-of-interest rules codified at Section 87101.

Section 87101 allows an official, who is otherwise disqualified to participate in a governmental decision, if the official’s participation is “legally required.”  The exception is narrowly construed and applies only where there is no “alternative source of decision consistent with the purposes and terms of the statute authorizing the decision.”  (Regulation 18708(a)(c); In re Tobias (1999) 13 FPPC Ops. 5.)  Under regulation 18708(d), where a supermajority is required, the necessary quorum for decision-making is “the minimum number of members needed for that adoption.”
For instance, we have advised that a public official’s habitual absence from meetings was not sufficient to create the requisite legal necessity for another public official’s participation in the decision.  (Cohen Advice Letter, A-94-274; Kimbrell Advice Letter, No. A-97-201.)  On the other hand, we have also advised that one of two disqualified councilmembers could participate in a governmental decision because it was otherwise impossible to achieve a quorum due to the absence of an incapacitated councilmember who was undergoing a liver transplant. (Wynder Advice Letter, A-01-166.)  The Wynder analysis appears to apply to your facts.  

Under the facts you have presented, the Civic Center Complex construction and remodel project is a critical project to the city.  It is currently in phase 2 of a 3-phase  construction and remodel project.  A delay in the decision to appropriate funds would result in a delay in the completion of the project.  A supermajority of four of the five councilmembers is required to make appropriations to the project.  Furthermore, it is not possible to obtain a quorum to make this decision, because of Councilmember Davis’ serious illness, and there exists no alternative source of decision other than the city council.  You also stated that there existed no alternative method of making the decision, such as by appointing a temporary councilmember.

Based on the specific facts you have presented, Councilmember Rindone may participate in the appropriation decision.  (Dorsey Advice Letter, No. A-92-089.)  
However, please note that while Councilmember Rindone may participate fully in public deliberations regarding the matter, and at closed sessions required by law, he may not attempt to influence the outcome of the matter “behind the scenes,” by engaging in private discussions with other members or staff.  (Grunwald Advice Letter, No. A-95-184; Romney Advice Letter, No. A-99-263.)  Also, he must disclose on the record the existence his financial interest, describe with particularity the nature of the economic interest giving rise to the conflict, and disclose the legal basis for concluding that there is no alternative source of decision.  (Regulation 18708(b).)  


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Emelyn Rodriguez



Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Regulation 18700(b) sets out the eight-step process:  To determine whether a given individual has a disqualifying conflict of interest under the Political Reform Act, proceed with the following analysis:  (1) Determine whether the individual is a public official; (2) Determine whether the official will be making, participating in making, or using or attempting to use his/her official position to influence a government decision; (3) Identify the public official’s economic interests; (4) Determine whether that interest is directly or indirectly involved in the governmental decision; (5) Determine the applicable materiality standard; (6) Determine whether it is reasonably foreseeable that the governmental decision will have a material financial effect on the economic interest; (7) Determine if the reasonably foreseeable financial effect is distinguishable from the effect on the public generally; and (8) Determine if the public official’s participation is legally required despite the conflict of interest. 





