




December 14, 2005
John D. Bakker
Meyers Nave, Riback Silver & Wilson

Attorney at Law

555 12th Street, Suite 1500

Oakland, CA  94607

Re:
Your Request for Informal Assistance

Our File No.   I-05-235
Dear Mr. Bakker:


This letter responds to your request on behalf of Mayor Breene Kerr for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Because we lack information sufficient to provide the ultimate answer to your question, we can provide you only informal assistance.

QUESTION


Does Mayor Kerr have a conflict of interest in a city council decision to review and approve the energy conservation ordinance you describe?  
CONCLUSION


We cannot determine whether it is reasonably foreseeable that the ordinance will have a material financial effect on the Mayor’s economic interest in REC, because the answer depends on the foreseeable range of variation in local market conditions.  We can, however, offer general guidance that will assist the Mayor in making this decision. 
FACTS

The Town of Los Altos Hills is a general law city with an approximate population of 7,900.  The town is roughly 8.4 square miles in size, and is primarily residential with a one-acre minimum lot size.

The town is currently considering an energy conservation ordinance which, as presently conceived, would apply to all new development.  It would have two principal components.  First, all new development within the town would be required either to be Energy Star Certified, or to reduce energy use by 15% below a level which would otherwise be required by the Energy Efficiency Standards found in Title 24 of the California Code of Regulations.

The ordinance’s second key component involves restrictions on maximum development area.  The town’s zoning ordinance establishes a fixed maximum of developable area for all structures, paving, and driveways on a particular parcel.  To create an incentive for the installation of grid-connected photovoltaic power generating systems (i.e., solar panels), the proposed ordinance would increase the maximum development area by an amount equal to the number of square feet associated with the system, not to exceed 500 square feet.  The additional maximum development area would only be provided to the extent that the square footage associated with the photovoltaic system is necessary to exceed the 15% requirement.  That is, if the building met the 15% standard, it would not be entitled to the additional development area, and if the 15% requirement were exceeded, the credit would only be available to the extent necessary to exceed the requirement.  A photovoltaic system using 500 square feet would generate 5 kilowatts and would cost approximately $25,000 to $35,000 to install.


The measures undertaken by designers and builders to meet the 15%-reduction requirement might include installation of solar panels to generate electricity and installing energy efficient appliances and lighting fixtures.  The ordinance could therefore result in builders of new structures purchasing materials such as energy-efficient appliances, solar panels, and light fixtures that they might not otherwise purchase but for the ordinance.  However, it is anticipated that the 15% requirement is likely to create only a minor to insignificant incentive to install solar panels, since the requirement can be met with many less expensive building technologies besides the more expensive photovoltaic systems.  In addition, the 5 kilovolt systems that would be entitled to a 500 square foot maximum development area credit would in most cases significantly exceed the 15% requirement.  Thus, the second component of the ordinance would create the more significant incentive.  For these reasons, the first component of the ordinance is likely to be a minor inducement to installation of photovoltaic generating systems.

In his individual capacity, the mayor executed a contract on August 31, 2005, to provide consulting services to EcoEnergies, Inc., which delivers, constructs, and maintains renewable energy power systems and related energy efficiency products.  These systems and products include wind, solar, and hydroelectric facilities.  The mayor’s consulting engagement was to promote energy efficiency and the use of the renewable energy systems offered by EcoEnergies.  The services under the contract would involve mostly public sector projects and large commercial projects, although it will involve some residential projects.  The contract specifically provides that the mayor will not provide any consulting services within the Town of Los Altos Hills.

EcoEnergies is a privately held company.  Mr. Kerr believes that during its most recent fiscal year EcoEnergies had net earnings before taxes of no less than $4,000,000.  Mr. Kerr has received payments of approximately $3,000 to date under the contract.  EcoEnergies recently entered into a buyout agreement with Renewable Energy Concepts (“REC”), a San Luis Obispo company with operations throughout California.  Revenues for 2005 for the combined company are in excess of $10,000,000.  REC designs and installs residential solar systems.  As a result of the buyout, Mr. Kerr’s contract with EcoEnergies is no longer in force.  He expects that the old contract will be replaced with a similar one, which is now being negotiated.  The relationship with REC will be limited to alternative energy marketing and sales consulting to the commercial and public sectors only, and the contract will again include a clause that precludes Mr. Kerr from engaging in any of these activities in Los Altos Hills, which in any event has no commercial properties.  Mr. Kerr believes that REC will engage in the business of designing and installing residential solar systems in Los Altos Hills.  There are three to five other providers of residential solar systems that are likely to compete for this business.

The town contains some 3,000 households. Typically, thirty homes are built in a single year.  Thus if the energy-efficiency ordinance results in the construction of a 500 square-foot photovoltaic system on each new project, and if REC sold every system at an assumed cost of $35,000, the ordinance would result in an annual increase in REC’s revenues of $1,050.000.  However, regulations on maximum development area typically affect only about 25% of projects within the town.  Thus in a given year only about eight homebuilders would potentially be induced by the proposed ordinance to install solar systems.  If REC sold all eight of them, its annual revenues would increase by $280,000.   

ANALYSIS


The Act does not bar public officials from non-governmental employment during their tenure as public officials.  However, a public official may have a conflict of interest in certain governmental decisions that have reasonably foreseeable material financial effects on one or more of the official’s economic interests, including his or her economic interests in a non-governmental employer.  In such cases, the official is ordinarily disqualified from taking any official role in the governmental decision. 

Your question requires that we determine whether Mayor Kerr may have a disqualifying conflict of interest in the city council’s decision regarding the proposed energy conservation ordinance, resulting from an anticipated economic interest he would have in REC after successfully negotiating the employment agreement you describe.  The Act’s conflict-of-interest rules prohibit a public official from making, participating in making, or using his or her official position to influence a governmental decision in which the official has a “financial interest.”  (Section 87100.)  The Commission has developed an eight-step analytical process for determining whether a conflict of interest exists in any particular case, which we apply below.  (See regulation 18700(b).)
Step One:  Is Mayor Kerr a “public official” within the meaning of the Act?  

As Mayor of Los Altos Hills, Mayor Kerr is a “public official” as defined at section 82048.   

Step Two:  Will Mayor Kerr make, participate in making, or use his official position to influence a governmental decision?

Your question presupposes that Mayor Kerr would be making, participating in making, or using his official position to influence a governmental decision by participating in a city council decision reviewing or approving the proposed ordinance.    

Step Three:  What are Mayor Kerr’s economic interests?
Assuming that Mayor Kerr enters into an employment agreement with REC, he will have an economic interest in REC as a source of income under section 87103(c), and separately under section 87103(d) as an employee of the business.  We note for the sake of completeness that a public official also has a financial interest in his or her personal finances.  (Section 87103, regulation 18703.5.)  A reasonably foreseeable financial effect on a public official’s personal finances is material if it amounts to at least $250 over any 12 month period.  (Regulation 18705.5.)  Your account of the facts does not suggest that decisions relating to the proposed ordinance would have a personal financial effect on Mayor Kerr, so we will not discuss this economic interest further.    
Step Four:  Is REC directly or indirectly involved in the decision at issue?

The Act’s conflict of interest rules distinguish between economic interests that are directly involved in governmental decisions, and those that are only indirectly involved. 
Regulation 18704.1(a) provides:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent: 

(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

As we understand the facts, REC would not be directly involved in a decision regarding the energy conservation ordinance.  Assuming that the firm is not directly involved in a governmental decision as described at regulation 18704.1, it is regarded as “indirectly” involved in the decision. 

Steps Five and Six:  Is it reasonably foreseeable that the decision will have a  
material  financial effect on the firm?

When an official has an economic interest in a business entity which is not directly involved in a governmental decision, the Commission assesses materiality by application of regulation 18705.1(c).  You indicate that 2005 revenues for EcoEnergies and REC, taken together, was in excess of $10,000,000, to which REC contributed roughly $4,000,000.  Since it appears that each business had pre-tax earnings amounting to at least $2,500,000 for the most recent fiscal year, the applicable materiality standard is given at regulation 18705.1(c)(2), as follows: 
   “(2) If the business entity is listed on the New York Stock Exchange, or if not listed on the New York Stock Exchange, for its most recent fiscal year had earnings before taxes of no less than  $2.5 million, or  such other amount described at Rule 102.01C of the New York Stock Exchange’s Listed Company Manual  (or any superseding rule of the New York Stock Exchange describing its financial standards for initial listing), the financial effect of a governmental decision on the business entity is material if it is reasonably foreseeable that: 
   (A) The governmental decision will result in an increase or decrease to the business entity’s gross revenues for a fiscal year in the amount of $500,000 or more; or,

   (B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $200,000 or more; or,
   (C) The governmental decision will result in an increase or decrease in the value of assets or liabilities of $500,000 or more.”
After determining the size of the economic effect that would be considered “material” to REC, Mayor Kerr must next decide whether it is “reasonably foreseeable” that the effect of a given decision on REC will reach the level of a “material” financial effect.  (Regulation 18700(b)(6).)  An effect is considered “reasonably foreseeable” if it is “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether or not the financial consequences of a governmental decision are “substantially likely” at the time the decision is made depends on the specific facts surrounding the decision.  A given effect need not be a certainty to be considered reasonably foreseeable. On the other hand, if it is only a mere possibility, it is not reasonably foreseeable.  (Id.)  

To determine whether the proposed ordinance will have a reasonably foreseeable material financial effect on REC (now including EcoEnergies), you must decide whether it is reasonably foreseeable that the ordinance would increase or decrease REC’s gross revenues (or assets /liabilities) in any fiscal year by $500,000 or more, or reduce its fiscal year expenses by $200,000 or more.  Under the circumstances you describe, the question may be restated as follows:  Is it substantially likely that passage of the ordinance would not result in REC selling more than fourteen solar systems at a price of $35,000 within the town in any fiscal year?  You explain that thirty new homes are typically built within the town during a given year, and that the incentive to add a photovoltaic system should ordinarily result in the construction of just eight such systems, some of which may be sold by REC’s competitors.  If Mayor Kerr can conclude from these facts that it is not substantially likely that REC will build more than fourteen of these $35,000 systems in any fiscal year, then it will not be reasonably foreseeable that any decision on the proposed ordinance will have a material financial effect on REC.  The Commission cannot make this determination for the Mayor, but we trust that he has sufficient knowledge of variability in the local market to reach a sound conclusion for himself.
  






Sincerely, 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Regulation 18329(c), copy enclosed.)


� Steps seven and eight of the analytical process involve exceptions to the conflict rules which do not seem, on present information, to have any application to the circumstances you have described.  





