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January 4, 2006
Joshua E. Morrison
Atkinson, Adelson, Loya,

  Ruud & Romo

Attorneys at Law

17871 Park Plaza Drive, Suite 200

Cerritos, CA  90703-8597

Re:
Your Request for Advice


Our File No. A-05-244
Dear Mr. Morrison:


This letter is in response to your request on behalf of the Palos Verdes Peninsula Unified School District and District Governing Board Member Barbara Lucky for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS
1. Will Ms. Lucky’s receipt of campaign contributions become the basis for a conflict of interest prohibiting her involvement in governmental decisions affecting contributors to her campaign?  
2. Specifically, will the contribution Ms. Lucky recently received from Vanir Construction Management (“Vanir”) bar her from voting on Vanir’s bid to enter into a contract with the Verdes Peninsula Unified School District (the “District”) to provide construction management services?
CONCLUSIONS
1 and 2.  No.  A campaign contribution is considered neither a gift nor income for purposes of a conflict of interest under section 87100 of the Act.  Moreover, the disqualification provisions of section 84308 of the Act do not apply to local government agency officials, such as school district board members, who are directly elected by the voters.
FACTS


Barbara Lucky is an elected member of the Palos Verdes Peninsula Unified School District’s Governing Board.  Ms. Lucky has received a political contribution in the amount of $500 from Vanir Construction Management (“Vanir”), a company which is bidding to enter into a contract with the District to provide construction management services.
ANALYSIS

The Act requires that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  As a public official, Ms. Lucky is prohibited from making a governmental decision in which she has a financial interest.  (Section 87100; regulation 18700(a).)  Within the meaning of the Act, Ms. Lucky has a “financial interest” in a governmental decision if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of her economic interests.  (Section 87103; regulation 18700(a).)  If the material financial effect is reasonably foreseeable and no exception applies, Ms. Lucky will have a disqualifying conflict of interest and must recuse herself from discussing and voting on the matter, or otherwise acting in violation of section 87100.  (Section 87105; regulation 18702.)
The Commission has adopted an eight-step standard analysis for determining whether an official has a disqualifying conflict of interest.  (Section 87100; regulation 18700, subdivisions (b)(1) - (8).)
Step One: Is Ms. Lucky a Public Official?
As an elected member of the Governing Board of Palos Verdes Peninsula Unified School District, Ms. Lucky is a “member, officer, employee or consultant of a state or local government agency” and is, therefore, a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701.)

Step Two: Will Ms. Lucky Make a Governmental Decision?
Ms. Lucky “makes a governmental decision” when, acting within the authority of her office or position, she votes on a matter, appoints a person, obligates or commits her agency to any course of action, or enters into any contractual agreement on behalf of her agency.  (Section 87100; regulation 18702.1.)  Accordingly, she will make a governmental decision if she votes on Vanir’s bid to enter into a contract with the District.
Step Three: What Are Ms. Lucky’s Economic Interests?
A public official has an economic interest if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more in fair market value  (section 87103(b); regulation 18703.2);
· An economic interest in any source of income to him or her, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);
· An economic interest in any source of gifts to him or her, if the gifts aggregate to $360 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family (section 87103; regulation 18703.5.)
Campaign contributions that are required to be reported by Chapter 4 of the Act are not among the enumerated economic interests and are not considered either “income” or “gifts.”  (Sections 82030(b)(1) and 82028(b)(4).)  Therefore, the campaign contribution that Ms. Lucky received from Vanir is not a potentially disqualifying economic interest and we may end our analysis of a potential conflict of interest based on Ms. Lucky’s financial interests.

Section 84308:  
Generally, campaign contributions may only cause a conflict of interest for an elected official under the Act if the elected official has also been appointed to sit on a board or commission that makes decisions concerning licenses, permits, and other entitlements for use.  (Section 84308.)  For example, a city council member or a mayor may be appointed to sit on a planning commission, a cable commission, or a local area formation commission and, in this circumstance, may be disqualified from participating in a decision before the commission if he or she has received a contribution of more than $250 from a party or participant to the proceeding.  According to section 84308, an officer of a public agency is disqualified from participating in certain decisions affecting a party from whom the official has received campaign contributions of more than $250 within the 12 months preceding the decision.  (Section 84308(c); regulations 18438.1 - 18438.8.)  However, the scope of section 84308 is narrowed by the definition of the term “agency.”  “Agency” is not defined to include local government agencies whose members are directly elected by the voters where the members are acting as the governing body of the agency, and the body is acting in its entirety as itself or as the ex officio governing body of any other agency.  (Section 84308(a)(3); regulation 18438.1(a)(1).)  Thus, because Ms. Lucky will be acting in her capacity as a member of an agency whose members are directly elected and the agency will be acting as the governing body in its entirety as itself, section 84308 will not apply to Ms. Lucky.
If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Adrianne Korchmaros



Political Reform Consultant
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





