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             January 4, 2006
John W. Stovall
Attorney at Law

Neumiller & Beardslee

P.O. Box 20

Stockton, CA  95201-3020

Re:
Your Request for Advice


Our File No.  A-05-247
Dear Mr. Stovall:


This letter is in response to your request on behalf of Leroy Griffith for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


If Councilmember Griffith purchases ISU’s from a certain church to further his development plans, would the church become a source of income to him, potentially disqualifying him from making, participating in making, or in any way using his official position to influence a future decision by the city council affecting the church? 
CONCLUSION


No.  The term “income” as defined by the Act does not include a marketable right received by a public official who paid fair market value for it.  When a person sells goods for their fair market value in cash, the goods so purchased are not “income” to the buyer. Thus the church is not a “source of income” under the circumstances you describe.     
FACTS


Leroy Griffith is one of five members of the city council (four council members and a mayor).
The City of Lathrop (“the City”) is a general law city organized under California Constitution XI, section 2, and applicable provisions of California law.

The City lies within the boundaries of the County of San Joaquin, and has a population of approximately 10,000.  The City is presently experiencing a surge of unprecedented building and development, with several thousand homes being built and large areas of land being developed.  As a result the City is presently in a very tight circumstance with respect to sewer capacity.  The occupancy of new homes and opening of new businesses are not permitted unless the builder or developer can show that there is sewer capacity available in the City’s sewer treatment system.

Sewer capacity is measured in “interceptor sewer units,” commonly called ISU’s.  Some potential builders or developers have already purchased or obtained ISU’s from the City, but for various reasons are not presently building or developing.  The City allows what is essentially a free market in these ISU’s.  In other words, an entity holding ISU’s but not using them, and not intending to use them in the near future, may transfer them to another entity which intends to build or develop immediately.  The typical going price for an ISU is generally between five thousand and six thousand dollars.  


Councilmember Griffith desires to purchase ISU’s to facilitate his development plans, from a church which does not intend to use them at this time.  The church is willing to sell at what you presume would be their fair market value.     





             ANALYSIS


The Act defines “income” very broadly at section 82030(a), a definition which extends even to “the proceeds of any sale.”  However, the “proceeds” of a sale means,    in ordinary parlance, a sum of money received by a seller in a sales transaction. The term is not ordinarily extended to include the object sold to a buyer.  In its treatment of sales transactions, then, section 82030 defines as “income” the money paid for an object, but excludes the object itself, when it is tendered to the buyer in return for an agreed price. We conclude, therefore, that the church would not be providing “income” to council-member Griffith when it sells its marketable rights to him at their fair market value.   






Sincerely, 







Luisa Menchaca







General Counsel

By:  
Lawrence T. Woodlock



Senior Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





