




January 31, 2006
Michael R. W. Houston, Esq.
Rutan & Tucker, LLP

Attorneys at Law

611 Anton Boulevard, 14th Floor

Costa Mesa, CA  92626-1931

Re:
Your Request for Advice


Our File No. A-05-249
Dear Mr.  Houston:


This letter is in response to your request on behalf of Councilman Jeff Miller for advice regarding the use of campaign funds under the “personal use” provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTIONS
1.  May Councilmember Miller use his city council campaign committee funds to pay attorneys’ fees and litigation costs incurred in his lawsuit against the City of Corona (“City”), in which the councilmember sought to prevent release of his personal emails?
2.  May Councilmember Miller be reimbursed by his city council campaign committee for attorneys’ fees and litigation costs he has paid in connection with his suit against the City?
CONCLUSIONS
1. Yes.  Based on the facts you have described, the councilmember may use funds from his city council campaign committee to pay for attorney’s fees in connection with his lawsuit against the City because the litigation arises directly out of his activities, duties or status as a candidate or elected officer.
2. Yes.  The councilmember may be reimbursed by his city council campaign committee for attorneys’ fees and litigation costs in connection with his suit against the City so long as he provides the treasurer of his committee with a dated receipt and a written description of each expenditure.  The expenditures must be reimbursed within 90 days of the expenditure or within 90 days of the end of the billing period.  See discussion below.
FACTS


Jeff Miller is a city councilman in the City of Corona.  He was first elected in 2000 and was re-elected in November of 2004.  He maintains a campaign committee for his re-election activities (“Friends of Jeff Miller”).

In 2002, Councilmember Miller, along with a fellow Corona city councilman, formed a consulting company by the name of Municipal Energy Solutions, Inc. (“MES”), for the purpose of providing energy-related consulting services to public and private entities other than the City.  That same year, the City initiated a lawsuit to condemn certain electrical facilities owned by Southern California Edison (“SCE”) within the City for the purpose of ultimately municipalizing SCE within the City.  Although the activities of MES were unrelated to the City’s condemnation efforts, due to the timing of MES’s formation, SCE filed a cross-complaint against the City in the condemnation action alleging that Councilmember Miller’s conduct with respect to MES created a conflict of interest that nullified certain of the City’s actions relating to its condemnation efforts.

In the course of the SCE condemnation litigation, SCE served a subpoena on the councilmember, requesting, among other things, copies of all emails sent by him relating in any way to MES, including all emails from his personal computer.  After debate between the parties concerning the proper scope of this production, including court intervention, Councilmember Miller ultimately produced a number of his MES-related emails subject to an agreed-upon protective order.  Some time thereafter, the SCE litigation settled.


In March of 2004, two individuals submitted a request to the City pursuant to the Public Records Act (Govt. Code Section 6250 et seq.) requesting that the City release, among other documents, copies of all emails in the City’s possession relating to MES, including copies of Councilmember Miller’s personal emails produced during the SCE litigation.  Although a specific purpose was not stated in the request, the individuals seeking the documents subsequently indicated that the documents were being sought in an effort to demonstrate an alleged conflict of interest relating to Councilmember Miller’s efforts with MES and to impact the councilmember’s 2005 re-election campaign.


When the City indicated that it was planning to release the emails in response to the Public Records Act request, Councilmember Miller filed a lawsuit against the City (hereinafter, the “Action”) to prevent the release of the email, on the ground that the emails were not “public records” as defined in the Public Records Act, but were private emails that had nothing to do with city business.  In response, the City, in conjunction with the individuals who had requested the emails, argued that the emails were public records, on the ground that the emails allegedly demonstrated a conflict of interest on the part of Councilmember Miller in his capacity as city councilman.  During the course of the Action, the City asserted in briefings filed with the court that any evidence of such a conflict of interest (including, the email) would be relevant to the public because the email was sent by Councilmember Miller, a public official.


Ultimately, the Action proceeded through a trial, as a result of which some of the emails were released as public records, and some were not.  Following this trial, the contents of the released emails were frequently used and cited in campaign advertisements and press articles relating to the November 2004 election.  However, Councilmember Miller ultimately won re-election.

Rutan & Tucker, represented Councilmember Miller in the Action.  The councilmember has already paid in cash for a part of the legal fees attributable to the Action.  However, Councilmember Miller would like to either have the campaign committee pay the remaining balance or be reimbursed by the campaign committee for legal fees that remain unpaid and which appeared on the November 2005 billing statement. 
ANALYSIS

The Act contains specific provisions governing the use of campaign funds. (Sections 89510-89522.)  These sections are generally referred to as the “personal use of campaign funds” provisions.
Attorney’s Fees
Section 89514 of the Act provides:
“Expenditures of campaign funds for attorney’s fees and other costs in connection with administrative, civil, or criminal litigation are not directly related to a political, legislative, or governmental purpose except where the litigation is directly related to activities of a committee that are consistent with its primary objectives or arises directly out of a committee’s activities or out of a candidate’s or elected officer’s activities, duties, or status as a candidate or elected officer, including, but not limited to, an action to enjoin defamation, defense of an action to enjoin defamation, defense of an action brought for a violation of state or local campaign, disclosure, or election laws, and an action arising from an election contest or recount.”  (Emphasis added.)


Thus, under section 89514, the Commission has advised that campaign funds may be expended for legal advice prior to commencement of an action (Richter Advice Letter, No.  I-93-355); campaign funds may be expended for defense of a conflict-of-interest charge (Lanning Advice Letter, No.  A-92-050); and, campaign funds may be used in defense of a complaint lodged with the Federal Elections Commission even though it is not one of the actions enumerated in the statute for which campaign funds may be used.  (Bagatelos Advice Letter, No.  A-94-091.)  Additionally, under section 89513(c)(2), campaign funds may be expended for the payment of fines arising from violations of state or local campaign, disclosure, or election laws.
 
However, campaign funds may not be used to defend against charges that do not arise directly out of the candidate or officeholder’s duties, activities, or status as a candidate or officeholder.  For example, we have advised that a council member who was accused of falsifying a city government health insurance document could not use campaign contributions for his legal defense.
  (Breitfelder Advice Letter, No. A-95-058.) This was because while the actions in question related to employment, the actions related to any employment or any employee with health insurance was not based on the fact that the individual was a public official.


Accordingly, whether or not attorney’s fees may be paid with campaign funds depends on the facts of each case.  The rationale to apply to determine if there is a direct relationship is found in the Commission opinion, In re Montoya (1989) 12 FPPC Ops. 7. 
An expenditure is directly related to a candidate or officeholder’s “activities, duties, or status” if there is a direct relationship between the purpose of the expenditure –in this case a lawsuit—and the office sought or held by the public official.

According to your facts, Councilmember Miller wishes to use his campaign funds to pay for the balance of legal expenses in connection with his action against the City.  In the Action, Councilmember Miller sought to prevent the release of his personal emails, arguing that the emails were not public records, but were “private emails that had nothing to do with city business.”  The City had argued that the emails–which were in the City’s possession as the result of prior litigation questioning Councilmember Miller’s conduct with respect to MES (a consulting company he owns)–were public records because they allegedly demonstrated a conflict of interest on the part of Councilmember Miller in his capacity as a city councilmember.  After a trial, some of the emails were released as public records, while others were not.  
Because the trial court rejected Councilmember Miller’s initial argument (that the emails were purely personal in nature and not related to city business), and agreed with the City that at least some of the emails were releasable public records because of their relevance to Miller’s role as a city councilmember, the funds expended for legal fees may be characterized as being directly related to his status as an official.  

Thus, it appears that the action arises directly out of the councilmember’s activities, duties, or status as an officer.  Therefore, use of campaign funds to pay the attorneys’ fees and other costs associated with this action would be permitted.   
 
Reimbursement of Legal Fees under section 89511.5
Alternatively, the councilmember may be reimbursed for the expenditures, provided that the requirements of section 89511.5 are met.  Section 89511.5 states, in relevant part:
“(b) An incumbent elected officer may be reimbursed for expenditures of his or her personal funds, from either the controlled committee campaign bank account established pursuant to Section 85201 with respect to election to the incumbent term of office, or from a controlled committee campaign bank account established pursuant to Section 85201 with respect to election of a future term of office, if all of the following conditions are met:

(1) The expenditures are not campaign expenses.

(2) The incumbent elected officer, prior to reimbursement, provides the treasurer of the committee with a dated receipt and a written description of each expenditure.

(3) Reimbursement is paid within 90 days of the expenditure, in the case of a cash expenditure, or within 90 days of the end of the billing period in which it was included, in the case of an expenditure charged to a credit card or charge account.”    

Since Councilmember Miller won re-election in November 2004, he is an incumbent elected officer and may be reimbursed for expenditures that are not campaign expenses, if the reimbursement is paid within 90 days of the expenditure.
Under the Act’s provisions found in sections 89510-89522, campaign funds are regarded as totally separate and distinct from a candidate or officeholder’s personal funds.  (Kaufman Advice Letter, No. A-04-055.)  The Act’s campaign funds provisions are designed to ensure that campaign funds are used for electioneering and officeholder purposes, and are not expended for the candidate or officeholder’s personal purposes. (Kaufman, ibid.)
Regulation 18525(a) provides that “campaign expenses” are as follows:
(1) Payments for fundraising and campaign strategy expenses for election to a future term of office;

(2) Payments for mass mailings, political advertising, opinion polls or surveys, and other communications in connection with election to a future term of office.  For purposes of this section, a mass mailing, political advertisement, opinion poll or survey, or other communication shall be considered “in connection with election to a future term of office” if it makes reference to the officer’s future election or status as a candidate for a future term of office, or if it is made by an incumbent officer within 3 months prior to an election for which he or she has filed any of the following:

(A) A statement of intention to be a candidate for a specific office, pursuant to Government Code Section 85200.

(B) A declaration of candidacy or nomination papers, as specified in Chapter1 (commencing with Section 8000) of Division 8 of the Elections Code.

(C) Any other documents necessary to be listed on the ballot as a candidate for any state or local office.

(3) Payments for services and actual expenses of political consultants, the campaign treasurer and other campaign staff, pollsters and other persons providing services directly in connection with a future election.

�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Donations raised for that council member’s legal defense fund were considered gifts to the council member, not contributions.








