



             February 3, 2006
Douglas P. Haubert
Deputy Agency Counsel

Aleshire & Wynder, LLP

18881 Von Karman Avenue

Suite 400

Irvine, CA  92612

Re:
Your Request for Advice


Our File No.   A-05-255
Dear Mr. Haubert:


This letter is in response to your request for advice on behalf of Mayor Harold Hofmann regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  We offer no advice on any actions that may already have taken place; our advice relates only to governmental decisions made after receipt of this letter.
QUESTION


Does Mayor Hofmann have a conflict of interest that might disqualify him from taking part in upcoming governmental decisions relating to the terms of an Exclusive Negotiating Agreement and a Disposition & Development Agreement with Prairie, Inc.?
CONCLUSION


As we understand the facts, it does not appear that the Mayor will have a conflict of interest in these decisions unless they would have a reasonably foreseeable material financial effect on Kohler & Sons, a determination that we must leave to the Mayor.  
FACTS


The Lawndale Redevelopment Agency (the “Agency”) expects to vote on an Exclusive Negotiating Agreement with an entity known as Prairie, Inc. for development of a 41,000 square foot site on Hawthorne Boulevard (the “Hawthorne site”) which is located on the southwest corner of Hawthorne and Manhattan Beach Boulevards, a desirable location for commercial use because of its high visibility and traffic volume.
Under this agreement Prairie, Inc. would not be guaranteed any right to develop the site, but would negotiate with the Agency to see whether the parties could reach a binding Disposition & Development Agreement for the Hawthorne project.
It is your understanding that Joe McGreggor is a general contractor hired by Prairie, Inc. for construction work on a different parcel of real property, located at 6021 Grevillea Avenue, which is owned by Prairie Inc.  Joe McGreggor contracted with Kohler & Sons to provide sewer service to the Grevillea property.  Because of time constraints or lack of available equipment, Kohler & Sons subcontracted all or part of its duties to install sewer laterals to Hofmann & Son, a business owned by Mayor Hofmann, evidently making Hofmann & Son the subcontractor of a subcontractor on this job.
  
The Mayor specifies that he was asked to “help out” Kohler & Sons on three separate sewer laterals, and that the cost of this work will likely range between $12,000 - $15,000.  Mayor Hofmann indicates that, to his knowledge, Hofmann & Son has never contracted directly with Prairie, Inc., or its owner, but that Hofmann & Son has referred work to (and received work referred from) Kohler & Sons in the past. The original permits were obtained by McGreggor in June, 2004.  Hofmann & Son obtained a permit for the laterals for the Grevillea Property in November, 2005.

From your check of public records, you find that all of these business entities are separate enterprises.  A review of corporate records on file with the California Secretary of State’s office reveals that Prairie, Inc. was incorporated in 1997.  Mohamad Pournadari is listed as the agent for service of process and Robabeh Shahrokhi is listed as the president of the firm.  You have been informed, however, that Mr. Pournadari is an owner, if not the sole owner, of Prairie, Inc.


You confirmed with the Contractors State License Board that Hofmann & Son is a duly licensed, bonded contractor with a class C42 license to perform sanitation system work, and that Harold Edward Hofmann is listed as the sole owner of the company.  You found that Kohler & Sons is a duly licensed, bonded contractor with both Class A (general engineering contractor) and Class B (general building contractor) licenses.  Kohler & Sons is listed as a partnership with Chet Edward Kohler, Stanley Lane Kohler, and Chester Robert Kohler listed as the partners.  Finally, you have confirmed that Joe Michael McGreggor is a duly licensed, bonded contractor with a Class B license.  His business is listed as a sole proprietorship.


You indicated in our telephone conversation of January 27, 2006 that Hofmann & Son will not perform any work on the Hawthorne site, if in fact the Agency enters into the Exclusive Negotiating Agreement and eventually reaches a development agreement with Prairie, Inc., because your office has advised the Mayor that his business may not contract for any work on that project.     






ANALYSIS

Your question concerns the Act’s conflict of interest provisions, which are meant to ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official knows, or has reason to know, that he has a financial interest.
A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests. (Section 87103; reg. 18700(a).)  The Commission has adopted an eight-step analytical process for deciding whether a public official has a disqualifying conflict of interest in a given governmental decision, which we apply below.  (Reg. 18700(b)(1)-(8).)
 

Steps 1 and 2.  Is Mayor Hofmann a “public official” who might make, participate in making, or influence a governmental decision?
As Mayor of the City of Lawndale and Chairman of its Redevelopment Agency, Mayor Hofmann is a public official subject to the Act’s conflict of interest provisions.
    (Section 82048; reg. 18701(a).)  The conflict of interest prohibition covers specific conduct: making, participating in making, or attempting to use one’s official position to influence a governmental decision.  (Section 87100; regs 18702-18702.4.)
  Specifically:
· A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, determines not to act because of a conflict, or enters into any contractual agreement on behalf of his or her agency. (Reg. 18702.1.)
· A public official “participates in making” a governmental decision when he or she, without significant substantive review, negotiates, advises, or makes recommendations regarding a decision.  (Reg. 18702.2.)
· A public official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before any member, officer, employee, or consultant of his or her agency. (Reg. 18702.3.)
You have indicated that Mayor Hofmann anticipates making and/or participating in making upcoming governmental decisions relating to development of the Hawthorne site, unless he has a conflict of interest in such decisions.  
Step 3.  What are Mayor Hofmann’s economic interests - the possible sources of a conflict of interest?

Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:
 
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); reg. 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); reg. 18703.2);
 
· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (section 87103(e); reg. 18703.4);
· In addition, a public official always has an economic interest in his or her personal finances, including those of his or her immediate family – this is the “personal financial effects” rule (section 87103; reg. 18703.5).
As we understand facts, the Mayor has an economic interest in Hofmann & Son, and we presume for sake of this analysis that his ownership interest in that business entity is 10 percent or more, such that clients of his business may become sources of income to him, as provided at section 82030.  (See Sections 87103(a), (c), and (d).)  Thus the Mayor should count as economic interests not only Hofmann & Son, but any clients of Hofmann & Son whose payments to the business are sufficient to qualify them as sources of income to the Mayor.  If it is not already a source of income to Hofmann & Son and/or Mayor Hofmann, Kohler & Sons will qualify as a source of income to both the business and the Mayor, when it has made sufficient payments under its subcontract agreement with Hofmann & Son.
However, Prairie, Inc. would not become a source of income to the Mayor or his business for work done on the Grevillea site.  Although there are cases where we have treated two or more persons as sources of a single payment (see, e.g., the Dorsey Advice Letter, No. A-87-176), we ordinarily advise that a contractor is the sole source of income to its subcontractor, even though subcontractors are normally paid from funds collected from the contractor’s client.  (See, e.g. the Sauer Advice letter, No. A-95-373.)  As we stated in a second, later Dorsey Advice Letter, No. I-00-176:  “Every source of income has its own source of income and, since the Act does not define ‘source’ (as it defines ‘income’), it has been necessary to impose some limiting principle on the term ‘source of income,’ to prevent its expansion beyond reasonable boundaries.”
In the “contractor” and similar cases, the “source of income,” for purposes of the Act, is identified as the person selecting the public official to perform paid services, and/ or the person directing and controlling performance of those services.  When a contractor, or indeed a subcontractor, hires a person to perform subcontract services, and the party who does the hiring also defines and supervises the work of the subcontractor, we advise that this person is the subcontractor’s source of income.  As we understand the facts pertinent to Hofmann & Son’s work on the Grevillea site, Kohler & Sons, not Prairie, Inc., would be the source of income to Hofmann & Son, even though Prairie, Inc. is the owner of the property and the person who pays Kohler & Sons for work on the property.
      

The Mayor also has, of course, an economic interest in his personal finances. Your account of the facts does not reveal any additional economic interests.  
Step 4.  Are these economic interests directly or indirectly involved in the decision?
Business Interests/Sources of Income:


Regulation 18704.1 provides:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent: 
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 
“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Mayor Hofmann indicates that he will be paid directly by Kohler & Sons for his work, since it is customary for subcontractors to be paid by the contractor who hired them.  Hofmann & Son has dealt only with Kohler & Sons on this project and does not know Joe McGreggor.


� “‘Public official’ means every member, officer, employee or consultant of a state or local government agency….”  (Section 82048.)  


� Please note that if a public official is enumerated in section 87200 (which includes city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, identify on the record each type of economic interest involved in the decision with details of the economic interest (see reg. 18702.5 (b)(1)(B); (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in reg. 18702.5(c) and (d) apply.   


� Assuming that Kohler & Sons is the party which hired, directs and supervises the work of Hofmann & Son under a separate subcontract agreement, the general contractor on this project (Joe McGreggor) also would not be characterized as a source of income to Hofmann & Son.





