




March 23, 2006
Elizabeth Wagner Hull
Assistant City Attorney

City of Chula Vista

276 Fourth Avenue

Chula Vista, CA  91910

Re:
Your Request for Informal Assistance

Our File No.   I-06-003
Dear Ms. Hull:

This letter is in response to your request for advice on behalf of Chula Vista City Councilmember Steve Castaneda regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since you do not provide us with facts regarding the specific governmental decision at issue, we can only provide you with informal assistance.
  Please note that the Fair Political Practices Commission does not act as a finder of fact when providing advice; this advice is based solely on the facts you provide.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION

May Councilmember Castaneda participate in decisions regarding a specific plan for his city if his brother owns a consulting firm that does work for a client that wishes to influence the specific plan?
CONCLUSION


Provided there is no reasonable and material effect on the Councilmember’s business as discussed below, he may participate in the specific plan decisions.
FACTS


In December 2004, Councilmember Castaneda took office as an elected member of the City Council of the City of Chula Vista (“City”).

The City’s Community Development Department is in the process of drafting an Urban Core Specific Plan (“UCSP”).  The UCSP will provide a neighborhood level land use plan to effectively implement the goals and policies for the City’s urban core as identified in the general plan.  The UCSP will address, at the neighborhood level, land use mix and distribution, zoning, urban and architectural design, vehicular and pedestrian circulation, parking, transit services and facilities, public improvements, and implementation procedures.  The UCSP study area boundaries are Interstate 5 to the west, Second Avenue to the east, C street to the north, and L street to the south.  There are approximately 75,833 dwelling units in the City and approximately 15,287 units in the UCSP study area (about 20%).

Though no date has been set for the city council to take action on any specific project within the UCSP area, the city council is anticipated to hold workshops or meetings regarding the UCSP over the next few months.

In relation to this factual scenario, you have indicated that Councilmember Castaneda has a brother, Bob Castaneda.  You have identified four general areas involving a potential economic interest held by the Councilmember, three of which involve economic ties between the two brothers which might give rise to disqualifying conflicts-of-interest for the Councilmember.

A.  

Rental Home Shared By The Brothers Castaneda

First, from August 2004 until January 2005, Bob Castaneda lived with Councilmember Castaneda in a home rented by the councilmember.  (Note: As previously stated, Councilmember Castaneda took office in December 2004.)  The lease on the home was in Councilmember Castaneda’s name exclusively.  Bob paid one-third of all expenses associated with the home directly to the landlord or appropriate entity.  No money was exchanged directly between Bob and the Councilmember.  In January 2005, Bob moved from the home rented by the Councilmember to his own home in the City of San Diego.

B. & C.
Councilmember Steve Castaneda’s Consulting Business & Bob Castaneda’s Work Through The Councilmember’s Consulting Business

Second, you indicate that the Councilmember owns a consulting business.

Third, you also indicate that during the course of 2005, “Bob has been employed by Councilmember Castaneda’s consulting company.”  But in a February 23rd conversation with Commission counsel, you indicated that Bob Castaneda has only been employed by the Councilmember’s company for the purpose of serving a single account.  In your letter, you state that Bob Castaneda has been under contract with Councilmember Castaneda’s company to provide management services for the City of Orange Cove (“Orange Cove”).  You further indicate in your letter that Bob Castaneda’s work for Orange Cove has resulted in “no financial gain” for Councilmember Castaneda’s consulting company since the costs and fees paid by Orange Cove were passed directly through to Bob Castaneda.  In the February 23rd  telephone conversation with Commission counsel, you also indicated that the only work Bob Castaneda does for Councilmember Castaneda (either through the Councilmember’s consulting firm or through any other arrangement), is for Orange Cove.
D.  

Bob Castaneda’s Consulting Business

Fourth, Bob Castaneda also has his own consulting company.  You indicate that in January 2005, Bob Castaneda’s consulting company was hired to provide marketing and public relations services for a community group active in the UCSP “public process.”  Bob Castaneda’s client may be opposed to either portions of the plan or particular development projects that may come before the city council for approval after the adoption of the UCSP.
In a February 23rd telephone conversation with Commission counsel, you indicated that Councilmember Castaneda receives no economic gain through any activities of Bob Castaneda.  In that same conversation, you indicated that neither brother has a direct or indirect investment of any kind in the other brother’s business, and neither brother has a business that serves as a source of income to the other brother.  You also indicated that no such businesses owned or controlled by either brother: (1) are in a “parent-subsidiary” relationship to one another, or (2) are “otherwise related business entities” to each other, as those phrases are defined in Regulation 18703.1.  You described no facts for us to determine if your analysis is correct.
ANALYSIS
The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Reg. 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

 

Steps 1 & 2:  Is The Individual A Public Official Making, Participating In Making, Or Influencing A Governmental Decision?
Step One:  Steve Castaneda is a Councilmember for the City.  Because he is a member or officer of a local government agency, he is a public official under the Act.  (Section 82048; see Reg. 18701(a) [defining “public official”].)

Step Two:  Councilmember Castaneda’s position which requires him to make, participate in making, or influencing governmental decisions regarding the details of the UCSP, within the meaning of sections 87100 & 87103. (See also Regs. 18702 – 18702.4.)  Specifically, regulation 18702.3, at subdivision (a), defines what constitutes attempting to use one’s official position to influence a decision of one’s own agency.  It states that an official is attempting to use his or her official position to influence a decision if, “for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence any member, officer, employee or consultant of the agency.”  Since Councilmember Castaneda would have to appear before the city council to participate in the workshops or meetings regarding the UCSP over the next few months, his participation in such gatherings would satisfy Step Two of this analysis.
Step 3:  Does The Public Official Have A Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any of the following:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); Reg. 18703.1(a)), or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Reg. 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Reg. 18703.2);

· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (Section 87103(e); Reg. 18703.4);

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the ‘personal financial effects’ rule.  (Section 87103; Reg. 18703.5.)

As previously stated, you have identified four general areas involving a potential economic interest held by the Councilmember; three of which involve economic ties between the Castaneda brothers which might give rise to disqualifying conflicts-of-interest for the Councilmember.

A.  Rental Home Shared By The Brothers Castaneda

First, you indicate that from August 2004 until January 2005, Bob Castaneda lived with Councilmember Steve Castaneda in a home rented by the Councilmember.  You also indicate, though, that whatever Bob paid related to the rental home (i.e., one-third of all expenses), it was not paid to the Councilmember.  Moreover, the last time Bob Castaneda apparently paid anything to anyone that was associated with the rental was in January 2005; since such payment occurred over 12 months prior to any contemplated governmental decision may occur, such payment could not constitute an economic interest belonging to the Councilmember even if paid to the Councilmember. (See Reg. 18703.3(a)(1) [defining source of income] and Reg. 18703.4 [defining source of gift].)  Therefore, you have presented us with no facts indicating that the Councilmember has an identifiable economic interest in the rental home he shared with his brother Bob over one year ago and this factual scenario will no longer be analyzed through the remaining steps set out below.

B.  Councilmember Steve Castaneda’s Consulting Business

Second, you indicate that Councilmember Steve Castaneda owns a consulting firm.  We will assume that he has a direct or indirect investment of $2,000 or more (Section 87103(a); Reg. 18703.1(a)), or is a director, officer, partner, trustee, employee, or holds a position of management (Section 87103(d); Reg. 18703.1(b)) in his own consulting firm, and will therefore treat it as an identifiable economic interest for purposes of analysis.  Likewise, we will assume that the Councilmember’s consulting firm provides him with a source of income, including promised income, which aggregates to $500 or more within 12 months prior to any decision he may make as a Councilmember regarding the UCSP.  (See section 87103(c); reg. 18703.3.)  Based upon the above assumptions, we will treat the Councilmember’s consulting business as an identifiable economic interest for the purposes of further analysis.

C.  Bob Castaneda’s Work Through The Councilmember’s Consulting Business
Third, in connection with the Councilmember’s consulting company, you indicate that despite the fact that Bob Castaneda has “been employed by Councilmember Castaneda’s consulting company,” Bob’s activities on behalf of the Councilmember’s company have resulted in “no financial gain” for the Councilmember’s consulting company.  The “employment” relationship between the brothers you describe presents no facts indicating that the Councilmember’s brother is a source of income to the Councilmember’s business within the meaning of Section 87103(c) and Regulation 18703.3.
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; Reg. 18329(c)(3).)





