





April 12, 2006
John A. Ramirez
Rutan & Tucker LLP

P.O. Box 1950

Costa Mesa, CA  92628-1950

Re:
Your Request for Advice


Our File No.   A-06-004
Dear Mr. Ramirez:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter should not be construed as assistance on any conduct that may have already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it renders assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code section 83114.)
QUESTION


Does Steven Sheldon, a director of the Orange County Water District (the “OCWD”), who works as a consultant to The Irvine Company (the “IC”), have a disqualifying conflict of interest under the Act preventing him from participating in a governmental decision regarding an application to annex approximately 18,155 acres of land into OCWD’s territorial boundaries when 16,200 aces are owned by the IC?
CONCLUSION


Director Sheldon is prohibited from participating in any governmental decisions relating to the annexation of Irvine Company property into the Orange County Water District because the decisions will result in a reasonably foreseeable material financial effect on the IC.

FACTS


Steven Sheldon was appointed to the Office of Director of the OCWD in 2005.  Director Sheldon is the president and sole owner of the Sheldon Group (the “SG”), a consulting and public affairs firm that assists entities throughout California on, among other things, obtaining land use entitlements under local governmental regulations.  One of SG’s clients is the IC.  SG assists the IC on public affairs issues in Orange County.  SG has received income from the IC in an amount that exceeds $500 in the past 12 months.

The OCWD is empowered to manage and protect the quantity and quality of groundwater and water resources located within the groundwater aquifer underlying the OCWD territorial boundaries (the “Basin”).  


Most of the northern portion of the County of Orange (“County”), stretching from the City of Irvine in the south to approximately the Orange / Los Angeles County border on the north, overlies the Basin.  The Basin supplies approximately two thirds of the water needs for the residents and businesses of more than 20 cities within the County.


As a general matter, the OCWD regulates groundwater production through statutory pricing incentives and disincentives.  Public and private entities located within the OCWD’s territorial boundaries are permitted to pump a certain percentage of their total water supply needs from the OCWD groundwater basin without paying a “basin equity assessment” that causes the lower cost groundwater to equal the cost of “imported water” from the Colorado River and Northern California.  


Thus, for example, both the City of Anaheim (“Anaheim”) and the Irvine Ranch Water District (“IRWD”) are “groundwater producers” from the OCWD Basin.  Anaheim provides retail water to residents and businesses located within its borders, and IRWD provides retail water to residents and business located within IRWD’s borders, which includes portions of the cities of Irvine and Orange.


These “groundwater producers” located within the OCWD’s territorial boundaries are charged a fee for the amount of water they produce (i.e., pump) from the OCWD groundwater Basin.  This fee is known as the “Replenishment Assessment” (“RA”).  The purpose of the RA is to allow OCWD to purchase other water supplies to recharge the groundwater Basin and to contract and/or operate a variety of water conservation projects.


Public retail groundwater producers located within the OCWD Basin also typically purchase a portion of their total water supply needs from “import” sources (“import water”).


Under the OCWD Act, land located outside of the OCWD’s territorial boundaries may not be served with OCWD groundwater.  Rather, this land must be served with “imported water.”  Alternatively, such land may be annexed into OCWD’s territorial boundaries in order to be able to produce groundwater from the OCWD Basin.  Annexation assumes that the land to be annexed is located within OCWD’s “sphere if influence” as defined by the Cortese-Know-Hertzberg Reorganization Act of 2000 and is approved by both the OCWD Board and the Orange County Local Agency Formation Commission (“LAFCO”).


As a general matter, groundwater pumped from the OCWD Basin is, at the margins, less expensive than import water.  The cost of water is typically borne by the ultimate end-user commercial and residential rate payers.  Moreover, the marginal increase in costs is typically “spread” among all retail customers within a service area.


The Proposed Annexations:

Anaheim and the IRWD have requested that OCWD initiate the annexation of approximately 18,155 acres of land into the OCWD’s territorial boundaries.  Of this total 18,155 acres proposed to be annexed into the OCWD’s territorial boundaries, approximately 15,800 acres are located within the IRWD’s territorial boundaries (“proposed IRWD annexed land”), and 2,355 acres are located within Anaheim’s territorial boundaries (“proposed Anaheim annexed land”) (or collectively, “proposed IRWD and Anaheim annexed lands”).

If the proposed IRWD and Anaheim annexed lands are annexed into the OCWD territorial boundaries, the result will be that Anaheim and IRWD would be able to produce greater amounts of groundwater from the OCWD Basin and could reduce such agencies’ partial reliance on relatively more expensive import water.


If annexation does not occur, that water would not be available for those portions of the proposed IRWD and Anaheim annexed lands.  If annexation did not occur, the result would be that water used to serve those portions of the proposed IRWD and Anaheim annexed lands would have to be supplied from moderately more expensive import water supplies.  Ultimately, the cost of water is borne by end-user ratepayers.


Anaheim and IRWD have requested that the OCWD initiate annexation pursuant to applicable provisions of the Cortese-Knox Act.  The OWCD is in the process of preparing an Environmental Impact Report (“EIR”) pursuant to the California Environmental Quality Act (“CEQA”).  This will be used to certify the OCWD resolutions requesting that LAFCO formally initiate annexation proceedings.  It is anticipated that the OCWD Board will formally act upon the EIR and vote on the issue of whether or not to initiate the annexations in early 2006 (hereafter “OCWD Annexation Actions”).


The IC is currently processing residential subdivisions of more than 500 residential dwelling units in the cities of Anaheim, Orange, and Irvine (IC Projects).  Portions of, or all of these proposed developments are located within the proposed IRWD and Anaheim annexed lands sought to be annexed into OCWD by IRWD and Anaheim.


The IC’s Anaheim residential project would receive retail water service from Anaheim, and the IC’s Orange and Irvine projects would receive retail water service from the IRWD.  Both the Anaheim and Orange IC projects have been approved by the respective city councils of each city.  The Irvine IC project will likely be presented to the Irvine City Council in November 2006.


In the case of the residential developments being processed by IC in Anaheim, Orange, and Irvine, the applicable water agencies that would serve the IC projects are IRWD and Anaheim.


With respect to the IC project in Anaheim (which is part of the Proposed Anaheim annexed land), Anaheim has already certified an EIR that has determined that adequate water supplies exist regardless of whether annexation into OCWD’s territorial boundaries will occur or not.  This IC project has already been approved by Anaheim and Anaheim’s conclusion that sufficient water supplies exist to serve the project was not contingent upon whether annexation of the proposed Anaheim annexed land into OCWD territorial boundaries occurred or not.


With respect to the IC project in Orange (which is part of the proposed IRWD annexed land), the City of Orange has certified an EIR that has determined that adequate water supplies exist regardless of whether annexation into OCWD’s territorial boundaries will occur or not.  This IC project has been approved by the City of Orange and IRWD’s conclusion that sufficient water supplies exist to serve the project was not contingent upon whether annexation of the proposed IRWD annexed land into OCWD territorial boundaries occurred or not.


With respect to the IC project in Irvine (also part of the proposed IRWD annexed lands), the draft EIR has not yet been prepared, but IRWD officials have confirmed to Director Sheldon that IRWD will provide a “will serve” letter to the City of Irvine for this IC project that is not contingent upon whether or not this land is annexed into OCWD territorial boundaries or not.  Additionally, IRWD “will serve” letters provided to the City of Irvine have never been contingent upon annexation into OCWD territorial boundaries.  The legal conclusion of having obtained this “will serve” letter is that the EIR prepared for this IC project will likely conclude that adequate water supplies exist to serve the project regardless of whether this land is annexed into OCWD territorial boundaries or not.
ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2:  Is Councilmember Davis A Public Official Making, Participating in making, or Influencing a Governmental Decision?

As a board member for the OCWD, Director Sheldon is a public official under the Act.  (Section 82048.)  Consequently, he may not make, participate in making, or otherwise use his official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of his economic interests.
Boardmember Sheldon will be called upon to consider whether the OCWD should approve or disapprove an annexation application being processed by OCWD that would annex approximately 18,155 acres into OCWD’s boundaries.  Therefore, he will be making, participating in making, or otherwise using his official positions to influence a governmental decision.

Step 3:  Does Boardmember Sheldon Have Potentially Disqualifying Economic Interests?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5). 
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





