April 26, 2006
Jonathan B. Stone
Assistant City Attorney

City of Vista

P.O. Box 1988

Vista, CA  92085

Re:
Your Request for Advice


Our File No.  A-06-007
Dear Mr. Stone:

This letter is in response to your request on behalf of Vista City Councilmember Bob Campbell for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  The Commission will decline to provide advice related to conduct that has already occurred.  (Regulation 18329.)  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

QUESTIONS

1. May Councilmember Campbell participate in a city council decision to place a measure on the ballot to repeal a local proposition, known as Proposition T, which limits development of city property (including property within 500 feet of condominiums owned by the council member)?

2. Should the repeal of Proposition T be approved, may Councilmember Campbell participate in the “Sales Tax Ballot Decision” to fund the new civic center?

3. In the alternative, should the city impose a parcel tax to fund the civic center, may the council member participate in the “Parcel Tax Ballot Decision?” 

CONCLUSIONS
1. While not directly involved in the Proposition T decision, the council member’s real properties are directly involved in decisions to develop city-owned property within 500 feet of his condominiums.  This development decision appears interlinked to the Proposition T decision.  Since it is presumed that the financial effect of the governmental decision on use of the property within 500 feet of the council member’s property is material, and that decision is interlinked to the Proposition T decision, the council member cannot vote in either decision.
2. & 3.  These decisions appear hypothetical in nature.  You state in your facts that the city council would consider these measures “if Proposition T is rescinded.”  Therefore, we are declining to respond to this portion of your request for advice, as the Commission will not provide written advice based on hypothetical facts. (Reg. 18329(b)(8)(D); Carlyle Advice Letter, No. A-02-033.)  Please contact us for further advice should the repeal of Proposition T be approved.

FACTS


In 1978, City of Vista Councilmember Bob Campbell and his wife purchased three condominium units (“Condominiums”) in an office building with a total of twelve condominium units.  The units provide the Campbells with rental income.  Currently, the units are held in a revocable trust which was created in 1999 by Bob Campbell and his wife.
  In 2002, Bob Campbell was elected to the Vista City Council.  The Condominiums are within 500 feet of the Vista City Hall Parcel (“City Hall Parcel”).

In the late 1970’s, the City of Vista acquired the City Hall Parcel from the Vista Unified School District.  The acquired land had been used as a school and was improved with school buildings.  The City’s ability to redevelop the site has been limited by Proposition T which reads, in part as follows:  “The City of Vista shall not approve, make an appropriation for, or in any way participate in the construction of new municipal administrative facilities where such facilities have a contract value in excess of $300,000 or rent such facilities at an annual cost in excess of  $50,000, unless such new facilities, appropriation, lease or rental are first approved by a majority of the registered voters voting in an election thereon.”

You stated in a telephone call on February 8, 2006, that Proposition T applies a city-wide restriction on expenditures for the rental or construction of city administrative facilities, unless there is voter approval.  It is a fiscal control measure that is not tied to any particular project or parcel.  You further stated that a repeal of Proposition T is not necessarily a requirement for the construction of a new civic center.  In the alternative, the voters can approve expenditures for such a project above the spending limits specified in Proposition T.  However, you also stated that the reason the city council is considering placing a Proposition T measure on the ballot would be to repeal or override its provisions in order to facilitate the construction of a new civic center.

Following the procedures established by Proposition T in 1996, the voters approved development of a new civic center about one mile from the current city hall.  The proposal was abandoned, however, for fiscal reasons.  Recently, discussions of a new civic center have resumed.  Possible locations include at least three sites that are more than 500 feet from the Condominiums.  Consideration is also being given to the existing City Hall Parcel, which is within 500 feet of the Condominiums, and a site directly across the street from the Condominiums.  All sites, with the exception of the City Hall Parcel, are owned by third parties. 

In a telephone call on February 9, 2006, you stated that the most probable site for civic center construction would be the City Hall Parcel, located within 500 feet of the Condominiums, because that site is city owned.  You also stated that a new civic center could not be built without either:  (1) obtaining voter approval to repeal Proposition T; or (2) obtaining voter approval to authorize expenditures for the civic center that exceed the cap mandated by Proposition T.  


In your letter, you state that, assuming the city council votes to place a measure on the ballot to repeal Proposition T, the construction of a new civic center would depend on each of the following additional events or actions occurring (“Civic Center Prerequisites”):

· A majority of participating electors vote in favor of the proposition to repeal Proposition T.

· Subsequently, the city council votes to place a tax measure on the ballot to fund construction of the new civic center.

· The voters approve a tax to fund the construction of a new civic center.

· The city council selects a site for the new civic center.

· Using the tax revenues, the city approves a bond or other financing measure for construction of a civic center.

· A mitigated negative declaration or environmental impact report is prepared and approved for the civic center project.

· The city council approves a civic center design and all land use entitlements for the project.  The land acquisition is completed if the civic center is to be built on a new site.

· The city council awards a construction contract to build the new civic center.

During a phone call on April 6, 2006, you stated that it is likely that the city council will take some action on the ballot measure propositions in July or August 2006.  Nevertheless, it is expected that at least eighteen months would separate a decision to place the proposition on the ballot and the decision by the city council to award a construction contract, assuming all intervening prerequisites were to occur.  
The city council is considering three different proposals:

(1) Proposition T Ballot Decision:  The city council may consider whether to present the voters with a proposition that would repeal Proposition T (“Proposition T Ballot Decision”), with the election occurring in June 2006.  

(2) Sales Tax Ballot Decision:  If the voters consider and approve Proposition T in the election of June 2006, the city council will likely consider placing two additional propositions on the ballot for November 2006.  The first proposition would impose a one-half cent sales tax which would be used for general fund purposes (“Sales Tax Proposition”).  The second proposition would seek electoral advice on whether the city council should spend the additional sales tax revenue on a civic center development (“Advisory Proposition”).  The Advisory Proposition would not specify the site for the new civic center.  The city council’s decision whether to place these propositions on the ballot would likely be made in July 2006.  (“Sales Tax Ballot Decision”).
(3) Parcel Tax Ballot Decision:  Rather than using a potential two-step balloting process (involving the Proposition T Ballot Decision and Sales Tax Ballot Decision, as described above), the city council may consider a one-step ballot process.  This alternative process would present the voters with a proposition that would simultaneously repeal Proposition T and impose a special parcel tax for construction of a civic center and other facilities, such as fire stations.  The decision to place the proposition on the ballot would be made in early 2006 (“Parcel Tax Ballot Decision”), with a vote on the proposition occurring in June 2006.  If the Parcel Tax Proposition were approved by the required two-thirds vote, a subsequent action to bond the tax proceeds (for the construction projects) would likely occur.  
ANALYSIS

Conflict-of-Interest Prohibition:  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests. (Section 87103; regulation 18700(a).)  The Commission has adopted a standard eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)

 
1.  Is Councilmember Campbell a “public official?”  
The conflict-of-interest prohibition only applies to public officials.  (Section 87100.)  As a council member in the City of Vista, Bob Campbell is a “member, officer, employee or consultant of a state or local government agency” and is, therefore, a public official subject to the conflict-of-interest provisions of the Act.
  (Section 82048; regulation 18701(a).) 
2.  Will Councilmember Campbell be making, participating in making, or influencing a governmental decision?  
The conflict-of-interest prohibition covers specific conduct: making, participating in making, or attempting to use one’s official position to influence a governmental decision.  (Section 87100.)  A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, determines not to act because of a conflict or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)  
Councilmember Campbell will “make a governmental decision” if he votes or participates in a decision regarding Proposition T, or participates or votes to place a measure on the ballot to repeal Proposition T, or to place before voters a Sales Tax or Parcel Tax Ballot Decision.   
In addition to actually voting on these matters, if he engages in negotiations without significant substantive review, provides advice or make recommendations, he will be “participating” in a decision (regulation 18702.2).  He will also be “influencing” that decision if he appears before or otherwise attempts to influence any member, officer, employee or consultant of his agency.  (Regulation 18702.3.)

Decision to place measures on the ballot:


The prohibition on participation in a governmental decision is applicable even where the public official is not the final decisionmaker on the question before him.  

(See Larsen Advice Letter, No, A-86-127, copy enclosed.)  

In this case, it is the voters, not the city council, who will decide whether to repeal a local proposition, known as Proposition T, or to approve a sales tax or parcel tax.  However, by placing the issue for approval before the voters, the city council is in a position to take action which can either impede or advance the progress of the civic center project.  Thus, the city council’s actions in this respect are far from ministerial, and would constitute a “governmental decision.”
  
3.  What are Councilmember Campbell’s economic interests — the possible sources of a conflict of interest?
�  Government Code sections 81000 – 91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.  	


�  We assume, for purposes of this analysis, that Mr. Campbell and his wife are 100% owners of this trust.   


�  Recusal Requirements:  If a public official is enumerated in section 87200 (including city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.) 





	�  Your questions specifically pertain only to placing measures on the ballot that involve funding for a proposed new civic center.  You have not asked about the decision to specify a site for the new civic center, should the funding mechanism be approved by voters.  However, these decisions appear to be interlinked (discussed below), meaning that the ability to participate in the measure decision may depend on the council member’s ability to participate in the interlinked decision impacting property within 500 feet of property he owns.





