




February 23, 2006
Dave Cornejo

1395 Estates Drive

Dixon, CA  95620
RE:  Your Request for Informal Assistance
         Our File No. I-06-010

Dear Mr. Cornejo:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your request does not refer to specific events, we are providing informal assistance.  Informal assistance does not confer immunity under section 83114.  (Regulation 18329(c)(3), copy enclosed.) 
Laws outside the jurisdiction of the Fair Political Practices Commission (“Commission”) may restrict a public official from holding two public offices simultaneously, if those offices are determined to be “incompatible” offices.  You are urged to check with the state Attorney General’s office or the city attorney’s office of your jurisdiction to determine if there are other laws that may be applicable in light of the facts you present that may cause a problem under the doctrine of incompatible offices.  The Commission’s advice is limited to matters arising under the Act. (Regulation 18329(b)(8)(d).)  

QUESTION


May you, a planning commissioner, participate in commission discussions regarding rezoning property to “school” uses from other designations despite your employment with the Division of State Architects?
CONCLUSION

You may participate in such discussions if no additional facts establish a reasonably foreseeable material financial effect on your economic interest(s).  
FACTS


You are a planning commissioner for the City of Dixon.  Additionally, you currently work as a fiscal manager for the Division of State Architect (“DSA”).  The DSA is responsible for reviewing and approving architectural plans for schools.

ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)

Step One: Are you a “public official?”
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency....” (Section 82048.)  As a member of the Dixon Planning Commission and an employee of the DSA, you are a public official within the meaning of the Act. 

Step Two: Are you making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  As a planning commissioner, you are making, participating in making, and/or influencing a government decision. 
Step Three: What are your “economic interests”?

There are six kinds of economic interests recognized under the Act.  Those that may be applicable to your account of the facts are the following:

Business Entity -- A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more, or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(a) and (d); regulation 18703.1(a) and (b).)  However, government entities are not included in the definition of a business entity.  (Section 82005.)  Accordingly, you have no economic interest in the DSA as a business entity.   

Sources of Income -- A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); regulation 18703.3.)  However, salary received from a state, local, or federal government agency is not considered income under the Act.  (Section 82030(b)(2).)  Accordingly, you have no economic interest in the DSA as a source of income.  

Personal Financial Effects -- A public official has an economic interest in his or her personal finances.  In particular, a government decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official increasing or decreasing.  (Section 87103; regulation 18703.5.)  

The only economic interest pertinent to your accord of the facts is your economic interest in your personal finances.  The rules pertaining to economic interests in business entities and sources of income will not be addressed further.    

Step Four: Are your economic interests directly or indirectly involved in the decision?

If facts suggest any financial effect on your personal finances, your economic interest in your personal finances is deemed to be directly involved in the government decision.  (Regulation 18704.5.) 

Steps Five and Six: Will there be a reasonably foreseeable material financial effect on your economic interest(s)?  
Materiality

A financial effect on an official’s personal finances is considered material if, “it is at least $250 in any 12‑month period.”  (Regulation 18705.5(a).)  However, regulation 18705.5(b) provides an exception to this general rule stating the following:

“The financial effects of a decision which affects only the salary, per diem, or reimbursement for expenses the public official or a member of his or her immediate family receives from a federal, state, or local government agency shall not be deemed material, unless the decision is to appoint, hire, fire, promote, demote, suspend without pay or otherwise take disciplinary action with financial sanction against the official or a member of his or her immediate family, or to set a salary for the official or a member of his or her immediate family which is different from salaries paid to other employees of the government agency in the same job classification or position, or when the member of the public official’s immediate family is the only person in the job classification or position.”

Foreseeability
Once a public official has determined the materiality standards applicable to each of his or her economic interests, the next step is determining whether it is “reasonably foreseeable” that the standard will be met.  A material financial effect on an economic interest is “reasonably foreseeable” if it is substantially likely that one or more of the materiality standards will be met as a result of the governmental decision.  (Regulation 18706(a).)  An effect need not be certain to be considered “reasonably foreseeable,” but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.) 
Ultimately, whether a material financial effect is foreseeable at the time a decision is made depends on facts and circumstances peculiar to each case.  (In re Thorner, supra, at 198.)  Because the Commission does not act as a finder of fact in providing advice (In re Oglesby (1975) 1 FPPC Ops. 71), the foreseeability of a particular financial effect is a determination that must be left, in most instances, to the informed judgment of the public official.  

The facts as you have submitted do not indicate a reasonably foreseeable material financial effect.  Should the city council decide to rezone property to “school” uses, the DSA’s only role would be reviewing proposed architectural plans, a function unrelated to your position as a fiscal manager.  Barring additional facts that show a financial effect on your personal finances, as described above, your employment with the DSA would not restrict you from participating in city council decisions to rezone property to “school” use.   

Steps Seven and Eight: Does this governmental decision come within any exception to the conflict-of-interest rules?

If you believe additional facts may create a conflict of interest, you will need to consider whether you could participate in the decision under the “public generally” exception.
  The “public generally” exception allows an official to participate in a decision despite a conflict of interest if the effect of the decision on the official’s interest is not distinguishable from the effect on the public generally.  (Section 87103; regulation 18707.)  In other words, the exception would apply if the decision will affect a significant segment of the public in substantially the same manner as it would affect the public official’s interests. 
Additionally, in certain rare circumstances, a public official may be called upon to take part in a decision despite the fact that the official may have a disqualifying conflict of interest under the “legally required participation” exception.  This exception applies only in certain very specific circumstances where the government agency would be paralyzed from acting.  (Section 87101; regulation 18708.) 
You have not presented any facts indicating that either exception applies to your situation, so we will not address them further.  

If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� If a public official’s office is listed in section 87200 (“87200 filers” include members of city planning commissions) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)


� If you believe additional facts may create a conflict of interest and would like further advice regarding the potential conflict of interest or the applicability of the “public generally” exception, it is advisable that you request additional written advice providing all relevant facts.   





