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May 19, 2006
Ourania M. Vlahos

Attorney

Public Utilities Commission of

  the State of California

505 Van Ness Avenue

San Francisco, CA  94102-3298

RE:  Your Request for Informal Assistance
         Our File No. I-06-011

Dear Ms. Vlahos:

This letter is in response to your request on behalf of Ms. Georgetta Gregory, who will be employed as a supervisor in the Rail Operations Safety Branch of the Public Utilities Commission (the “PUC”), for informal assistance
 regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  

QUESTION


Is Ms. Gregory, as a supervisor in the PUC’s Rail Operations Safety Branch, prohibited by the Act from performing certain duties affecting railroad companies because her husband is employed by a railroad company that is regulated by the PUC?
CONCLUSION


As a public official employed by the PUC, Ms. Gregory may not make, participate in making or in any way attempt to use her official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on her husband’s employer, Union Pacific Railroad Company (“UPRR”) or UPRR’s parent company, Union Pacific Corporation (which owns 100% of UPRR’s stock).  Because Ms. Gregory has a community property interest in her husband’s income, she is deemed to have an economic interest in UPRR as well as UPRR’s parent company.  She must analyze her duties to determine if they involve a governmental decision affecting UPRR or UPRR’s parent company on a case-by-case basis.
FACTS


The PUC would like to employ Ms. Gregory as a supervisor (“OSS Supervisor”) in the Rail Operations Safety Branch of the Operations and Safety Section.  This branch is part of the PUC’s Consumer Protection and Safety Division.  The PUC regulates railroad companies operating in California.  As OSS Supervisor, Ms. Gregory would work on matters concerning the safety of the operations of railroad companies in California.  Ms. Gregory’s husband is an employee of UPRR, a railroad regulated by the PUC.  UPRR is one of only two long line railroad companies in California.  It is a wholly owned subsidiary of Union Pacific Corporation.  

The OSS Supervisor oversees the work of inspectors in the Rail Operations Safety Branch who inspect railroad companies operating in California to determine whether they are complying with federal safety regulations.  The Federal Railroad Administration (“FRA”) promulgates regulations and imposes penalties for their violation.  The FRA imposes these penalties by relying on the work of PUC inspectors.  In addition, inspectors check railroad companies’ compliance with PUC safety regulations, investigate railroad accidents in California, and respond to safety-related inquiries or complaints from other agencies, organizations and the public.

Not only is UPRR a wholly owned subsidiary of Union Pacific Corporation, it is its single line of business and its principle source of revenue and operating income.  (You state that for fiscal year 2004, of Union Pacific Corporation’s $12.2 of revenue $11.7 billion came from UPRR).   

You state that Ms. Gregory has an economic interest in UPRR.  You have described numerous instances in which you ask whether UPRR will be directly or indirectly involved in a governmental decision:

1. Discussions with FRA staff regarding coordination of investigative 

activities of the FRA and the PUC as to railroad companies generally and not as to a particular company. 

2. Making or participating in making decisions to conduct safety inspections of 

UPRR or to investigate an accident, inquiry or complaint.

3.  Participating in informal discussions with UPRR after it is found to be out of compliance to try to achieve compliance.

3a. Informal discussions with UPRR (at the direction and under the supervision of the FRA) after UPRR has been found to be out of compliance to try to achieve compliance.


4a. Asking the PUC to open a formal investigation.


4b. Asking the FRA to assess penalties against UPRR.


5.  Participating in informal discussions with management of UPRR concerning procedures and practices in general. 
6.  Working on matters relating to adoption of safety rules by the FRA.

7a, 7b and 7c.  Working on rules or policies to be considered for adoption by the 

PUC.

8 and 8a.  Advising PUC or staff and testifying before the legislature on legislative matters addressing railroad safety.

9.  Working on litigation in which UPRR is not currently a party but where a third 
party has challenged a PUC decision in a previous matter in which UPRR had been a party.  




You have also asked what materiality standard should be applied to UPRR. 






ANALYSIS

Section 87100 of the Act provides that “[n]o public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  Regulations 18700 through 18709 set forth an eight-step analysis in determining whether a public official has a conflict of interest in a governmental decision he or she will be making.

Step One.  As the OSS Supervisor, is Ms. Gregory a “public official” within the meaning of section 87100?


Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  As an employee of the PUC, which is a state government agency, the OSS Supervisor is a public official.

Step Two.  Will Ms. Gregory be making, participating in making or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)

Regulation 18702.2(b) is particularly broad in its reach, often making it difficult to determine without detailed facts whether an official is participating in making a governmental decision. 

     “A public official ‘participates in making a governmental 

decision’…when, acting within the authority of his or her 

position, the official…advises or makes recommendations to

the decisionmaker either directly or without significant 

intervening substantive review, by (1) conducting research

or making any investigation which requires the exercise of 

judgment on the part of the official and the purpose of which

is to influence a governmental decision…or (2) preparing or

presenting any report, analysis, or opinion, orally or in

writing, which requires the exercise of judgment on the part

of the official and the purpose of which is to influence a 

governmental decision referenced in Title 2, California 

Code of Regulations, section 18701(a)(2)(A).”  (Regulation 

18702.2(b).)

	�  Informal assistance does not confer the immunity provided by a Commission opinion or formal written advice.  (Regulation 18329(c)(3), copy enclosed.)





�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references herein are to the Government Code unless otherwise indicated.  All regulatory references herein are to Title 2 of the California Code of Regulations unless otherwise indicated.





