




February 14, 2006
Deborah Cave
Deputy City Attorney

City of Chula Vista

276 Fourth Avenue

Chula Vista, CA  91910

RE:  Your Request for Advice

         Our File No. A-06-013
This letter is in response to your request on behalf of the Chula Vista City Council for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


Are Mayor Padilla and Councilmembers Castaneda, Chavez, McCann and Rindone disqualified from voting on adopting a proposed buffer zone prohibiting registered sex offenders from residing in certain areas if Mayor Padilla and Councilmembers Castaneda, Chavez, McCann and Rindone all own properties located within the proposed buffer zone?
CONCLUSION


Mayor Padilla and Councilmembers Castaneda, Chavez, McCann and Rindone all appear to be disqualified from voting on adopting a proposed buffer zone prohibiting registered sex offenders from residing in certain areas.  Although we do not have sufficient facts to determine, the decisions on which the mayor and council will be called upon to vote may affect enough property owners in the City of Chula Vista that the “public generally” exception would apply to some of the members.  If the “public generally” exception does not apply and a quorum cannot be convened, the City of Chula Vista may invoke the rule of legally required participation to bring back enough council members to create a quorum.
FACTS


The City of Chula Vista (the “City”) is a charter city governed by a council, consisting of four council members and a mayor, all elected from the City at-large.  The City charter provides for the approval of ordinances by resolutions by the affirmative votes of at least three members unless another provision of the charter requires otherwise.

The Chula Vista Policy Department and the City Attorney’s Office have prepared an ordinance prohibiting convicted sex offenders from residing within a buffer zone from any school (kindergarten through eighth grade) or park within the City.  The buffer zone identified in the ordinance is a 500 foot area surrounding a middle and elementary school or park.  You anticipate the council will vote on this ordinance at its meeting of February 14, 2006.

After comparing the location of each property owned by the council members to the locations impacted by the proposed ordinance, it appears that each council member owns property within 500 feet of a school, park or an identified buffer zone.  You have attached a map demonstrating the overlap between the council members’ properties and buffer zone properties.  Mayor Padilla, Councilmember’s Chavez, Castaneda and Rindone each own one property that is their primary residence.  Councilmember McCann’s primary residence is at 2400 Green River.  Five other of the properties attributed to McCann are rental properties.  
ANALYSIS
The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Steps 1 & 2.  Are Mayor Padilla and Councilmembers Castaneda, Chavez, McCann, and Rindone public officials who will make, participate in making, or influence a governmental decision? 
The term “public official” is defined to mean every member, officer, employee or consultant of a state or local government agency.  (Section 82048; see also section 82003 defining “agency,” section 82041 defining “local government agency,” and section 82019 defining “designated employee.”)  A “member,” for purposes of defining “public official” includes, but is not limited to, “salaried or unsalaried members of committees, boards or commissions with decision-making authority.”  (Regulation 18701(a)(1).)
Mayor Padilla and Councilmembers Castaneda, Chavez, McCann, and Rindone are members of the city council for the City of Chula Vista.  The City of Chula Vista is a local governmental agency.  In those roles, the council members and mayor make, participate in making and influence governmental decisions affecting the City of Chula Vista.  (See regulations 18702 - 18702.4 defining making, participating in making, and influencing governmental decisions.)  Consequently, the council members and the mayor are public officials that make, participate in making, or influence governmental decisions.  Voting on a decision regarding adopting an ordinance prohibiting confected sex offenders from residing in certain areas would constitute making a governmental decision.
Step 3.  Do Mayor Padilla and Councilmembers Castaneda, Chavez, McCann, and Rindone Have Potentially Disqualifying Economic Interests?
The next step in the Act’s standard conflicts-of-interest analysis is to identify which of the public officials’ economic interests are potentially affected by this decision.  The economic interests that might give rise to a conflict of interest are defined in section 87103
 and regulations 18703-18703.5.  Based on the facts in your letter, the specific economic interests that apply to Mayor Padilla and Councilmembers Castaneda, Chavez, McCann, and Rindone regarding this decision are their interests in property within the proposed buffer zone.

Real Property
A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $2,000 or more in fair market value.  (Section 87103(b); regulation 18703.2.)  Presumably, all of the property interests at issue in this letter have a fair market value of $2,000 or more.  Accordingly, these are economic interests. 

Because Councilmember McCann’s other five properties are rental properties rather than residential, his economic interests pertinent to the issue at hand are more extensive than those of his fellow council members. 

Councilmember McCann’s Investment Interests
Councilmember McCann will have an economic interest in a business entity assuming he has an investment of $2,000 or more his real property rental business.
Councilmember McCann’s Tenants as Sources of Income
A public official has an economic interest in sources of income aggregating $500 or more in value provided or promised to, or received by, the public official within 12 months prior to the time when a decision is made.  (Section 87103(c); regulation 18703.3.)  Assuming that there are tenants who have paid $500 or more in income to Councilmember McCann over the 12-month period prior to the decision regarding the proposed ordinance, those tenants will be included among Councilmember McCann’s economic interests. 

Steps 4, 5, & 6.  Are Mayor Padilla and Councilmembers Castaneda, Chavez, McCann, and Rindone’s economic interests directly or indirectly involved in the governmental decision?  What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon their economic interests will meet this materiality standard?
Once an official identifies an economic interest, the next step is to determine whether it is “reasonably foreseeable” that the decision in question will have a “material financial effect” on that interest.  First, we must decide whether the economic interest is directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Having established the degree of involvement, we can then identify the materiality standard appropriate to the circumstances, so that the official knows what financial effect would be considered “material” under the Act.  (Regulation 18700(b)(5).)  Finally, the official must decide whether such a material financial effect is a “reasonably foreseeable” consequence of the decision at issue.  (Regulation 18700(b)(6).)
Real Property
The appropriate standard for determining direct or indirect involvement of an official’s interest in real property is found in regulation 18704.2(a).  Real property in which a public official has an economic interest is directly involved in a governmental decision if, among other situations “[t]he real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.”  (Regulation 18704.2(a)(1).)  Because the properties owned by Mayor Padilla and Councilmembers Castaneda, Chavez, McCann, and Rindone are located either within the actual boundaries of the proposed buffer zone or within 500 of the buffer zone, their properties are directly involved in the decision.
Councilmember McCann’s Investment Interest and Tenants as Sources of Income
A person, including a business entity or individual, in which a public official has an economic interest is directly involved in a governmental decision if that person, either directly or by an agent initiates a proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of a proceeding before the official or the official’s agency.  (Regulation 18704.1(a)(1) - (a)(2).)  A source of income is the subject of a proceeding concerning a decision before the official or the official’s agency if the decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the business entity or source of income.  (Regulation 18704.1(a)(2).)  When a business entity or source of income that is an economic interest to a public official is not directly involved in a governmental decision, it is deemed to be indirectly involved.  (Regulation 18704.1(b).)
Under the facts you provide, it appears that Councilmember McCann’s business of renting properties and tenants are, at most, indirectly involved in governmental decisions concerning the proposed buffer zone.  Nothing in your facts indicates that either his business or any tenant initiated, is a named party in, or is a subject of, the upcoming city council decision.
For economic interests in business entities indirectly involved in a decision, including business entities which are sources of income to an official, the materiality standard is given at regulation 18705.1(c).
  The materiality thresholds in this regulation vary with the size of the business entity.

When a source of income who is an individual
 is indirectly involved in a governmental decision, the individual will be materially affected by the decision if, among other things, the decision will affect the individual’s income, investments, assets or liabilities (other than real property) by $1,000 or more.  (Regulation 18705.3(b)(3).)  
We have no facts to indicate that either Councilmember McCann’s rental property business or his tenants will be affected in any way, so our analysis stops here with regard to these possible economic interests belonging to Councilmember McCann.

Real Property
Regulation 18705.2(a)(1) provides that the financial effect of a governmental decision on real property, which is directly involved in the governmental decision, is presumed to be material.  This presumption may be rebutted only by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property – not even a penny’s worth.  Because the Commission does not act as a finder of fact in providing advice,
 the determination of whether or not it is reasonably foreseeable that the buffer zone decision will affect the officials’ property by so much as a penny’s worth is necessarily a factual question that is ultimately for the officials in question to decide if they wish to rebut the presumption of regulation 18705.2(a)(1).  To do so, the mayor and council members would be required to show that it is not reasonably foreseeable that the decision will have any financial effect on their properties.  Regulation 18705.2 requires that, in order to rebut the presumption of materiality, the official must provide facts constituting proof to support the conclusion.  If the public official has utilized a good faith method, such as an appraisal,
 for determining that it is reasonably foreseeable that the materiality standard of even a penny’s effect on a real property interest has not been met, the presumption would be rebutted.  While an appraisal is not required, an official’s mere belief that there is no financial effect would not be enough to rebut the presumption of materiality.  (Mc Laughlin Advice Letter, No. A-04-192.)

Step 7. The “public generally” exception.
Even if a public official determines that his or her economic interest will experience a material financial effect as a result of the governmental decision before the official, he or she may still participate under the “public generally” exception if the material financial effect of a governmental decision on a public official’s economic interests is indistinguishable from its effect on the public generally.  (Section 87103; regulation 18707.)
Regulation 18707(b) sets forth a four-step process to determine “if the effect of a decision is not distinguishable from the effect on the public generally:”

“(1) Step One:  Identify each specific person or real property (economic interest) that is materially affected by the governmental decision.

(2) Step Two:  For each person or real property identified in Step One, determine the applicable ‘significant segment’ rule according to the provisions of [Regulation 18707.1(b)].

(3) Step Three: Determine if the significant segment is affected by the governmental decision as set forth in the applicable ‘significant segment’ rule.  If the answer is ‘no,’ then the analysis ends because the first prong of a two-part test set forth in [Regulation 18707.1(b)] is not met, and the public official cannot participate in the governmental decision.  If the answer is ‘yes,’ proceed to Step Four.

(4) Step Four: Following the provisions of [Regulation 18707.1(b)(2)], determine if the person or real property identified in Step One is affected by the governmental decision in “substantially the same manner” as other persons or real property in the applicable significant segment.  If the answer is ‘yes’ as to each person or real property identified in Step One, then the effect of the decision is not distinguishable from the effect on the public generally and the public official may participate in the decision.  If the answer is ‘no’ as to any person or real property identified in Step One, the public official may not participate in the governmental decision unless one of the special rules set forth in [Regulations 18707.2 through 18707.9] applies to each person or real property triggering the conflict of interest.”  (Regulation 18707(b)(1-4).) Significant Segment:
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family, in the amount of $250 or more over a 12-month period.  (Regulation 18703.5.)


�  Sources of income which are indirectly involved business entities are referred to the materiality standard of regulation 18705.1(c) by regulation 18705.3(b)(1). 





�  Nothing in the facts you present indicates that any business entities are tenants of Councilmember McCann’s rental properties.  If, however, this is, in fact, the case, we refer you to regulation 18705.1., “Materiality Standard: Economic Interests in Business Entities.” �





�  See In re Oglesby (1975) 1 FPPC Ops. 71.





�  An appraisal by a disinterested and otherwise qualified real estate professional, based on an accurate understanding of all pertinent facts and circumstances, including those listed as factors in regulation 18705.2(b)(1)(A)-(C), will generally be considered a good faith effort by a public official to assess the financial effect of a decision on his or her real property, sufficient to rebut the presumption of regulation 18705.2(a)(1).  (Wainwright Advice Letter, A-03-179; Wallace Advice Letter, No. A-03-069; Vadon Advice Letter, No. A-02-080.)  However, a public official may not simply rely on a third-party appraisal without further inquiry into the qualifications of the appraiser, whether he or she considered the factors listed in our regulations, and whether the conclusions reached by the appraiser are objectively defensible, that is, based on a full and accurate assessment of all pertinent facts and circumstances.
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