




March 6, 2006
John W. Stovall
Attorney at Law

Neumiller & Beardslee
P.O. Box 20

Stockton, CA  95203

RE:  Your Request for Informal Assistance
         Our File No. I-06-018
Dear Mr. Stovall:

This letter is in response to your request on behalf of City of Lathrop Councilmember Leroy Griffith for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your request does not refer to specific events, we are providing informal assistance.  Informal assistance does not confer immunity under section 83114.  (Regulation 18329(c)(3), copy enclosed.) 

QUESTIONS
1. Is Mr. Griffith prohibited by the Act from meeting with city staff, as a paid consultant for development projects, providing that he does not communicate with any other councilmember regarding the projects and disqualifies himself from any vote on such projects?  

2. Is Mr. Griffith prohibited by the Act from acting as a paid consultant for development projects providing that he does not communicate with any other councilmember regarding the projects, disqualifies himself from any vote on such projects, and refrains from meeting with city staff regarding the projects?  

CONCLUSION
1. Assuming the city staff is under the budgetary control of the city council, 

Mr. Griffith is prohibited by the Act from meeting with city staff, as a paid 
consultant for development projects for any purpose which is not solely 
ministerial, secretarial, manual, or clerical.

2. Mr. Griffith is not prohibited by the Act from acting as a paid consultant for development projects.  However, if a conflict of interest arises, Mr. Griffith must disqualify himself from any governmental decision.  
FACTS


Councilmember Leroy Griffith is one of five members of the City of Lathrop city council.  Lathrop lies within the boundaries of San Joaquin County, and has a population of approximately 10,000.  Lathrop is presently in a surge of unprecedented building and development with several thousand homes being constructed and massive areas of land being developed.

Mr. Griffith is currently engaged in some minor development of his own property, and is aware of the rules relating to such development.  Additionally, Mr. Griffith desires to begin a paid consulting service to various developers.    

The consulting service’s main function will be providing advice to other developers.  A part of the consulting services may include appearing before staff (planners, public works officials, engineers) of Lathrop.  Mr. Griffith anticipates that he may appear before city staff for numerous purposes, including but not limited to aiding in planning, establishing water/sewer service requirements, reviewing and negotiating design requirements, and negotiating reimbursements for oversizing.   
Councilmember Griffith has indicated that he would not discuss any project for which he may serve as a paid consultant with any other council member, and he would disqualify himself from any vote on such project.
ANALYSIS

While the Act does not prohibit Mr. Griffith from working as a paid consultant while serving on the city council, section 87100 does prohibit any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).) 
Step One: Is Mr. Griffith a “public official?”
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency....” (Section 82048.)  As a councilmember, Mr. Griffith is a public official within the meaning of the Act. 
Step Two: Is Mr. Griffith making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency including any agency appointed by or subject to the budgetary control of his or her agency.  (Regulation 18702.3.)

Under the facts presented, Mr. Griffith will refrain from any city council vote related to the projects and will not communicate with any other councilmember regarding the projects.  Clearly, if Mr. Griffith either voted on the projects or communicated with other councilmembers regarding the projects, Mr. Griffith would be making and or participating in making a government decision as defined by regulations 18702.1 and 18702.2.  So long as Mr. Griffith refrains from any city council vote related to the projects and does not communicate with any other councilmember regarding the projects
, the only question remaining is whether Mr. Griffith will be influencing a government decision by communicating with city staff regarding the projects.  
There are two rules used to determine whether a public official is using or attempting to use his or her official position to influence a governmental decision.  The first rule applies when the governmental decision is within or before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(a).)  In that case, if “the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency” then he or she is attempting to influence a governmental decision.  This includes, but is not limited to, “appearances or contacts by the official on behalf of a business entity, client, or customer.” (Ibid.)

The second rule applies when the governmental decision is within or before an agency other than the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(b).)  Under this rule, the official cannot act or purport “to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency” to influence a decision.  (Ibid.)

With respect to regulation 18702.3, the Commission will generally treat each public body, even within a single city, as separate public agencies. (Laks Advice Letter, No. A-02-155.)  However, the separate agencies within the city would typically be subject to the budgetary control of the city council.  Assuming the separate agencies are subject to the budgetary control of the city council, Mr. Griffith would be prohibited from appearing before such agencies on behalf of a business entity, client, or customer unless an exception applies.  

Regulation 18702.4 provides exceptions which may potentially apply to the facts as presented.  Under regulation 18702.4(a)(1), Mr. Griffith could take actions on behalf of a business entity, client, or customer so long as the actions were “solely ministerial, secretarial, manual, or clerical.” From the facts presented, Mr. Griffith expects to meet with city staff for numerous purposes, including but not limited to aiding in planning, establishing water/sewer service requirements, reviewing and negotiating design requirements, and negotiating reimbursements for oversizing.  The contacts Mr. Griffith anticipates would not fall under the exception of regulation 18702.4(a)(1).  

Additionally, regulations 18702.4(b)(4) and (5) create narrow exceptions, with respect to “influencing” decisions, for architectural, engineering, and other similar documents which a public official prepares for a client.  From the facts submitted, there is no indication that Mr. Griffith would prepare architectural, engineering, or similar documents on behalf of his clients as part of his consulting services.  The contacts Mr. Griffith anticipates do not appear to fall under the exceptions of regulations 18702.4(b)(4) and (5).
  
If public bodies within the city are not subject to the budgetary control of the city council, the Act would not prevent Mr. Griffith from contacting such agencies on behalf of a business entity, client, or customer providing that he does not purport to act as a member of the city council.  Mr. Griffith’s actions may violate the Act’s conflict-of-interest provision unless it is clear to those meeting with him that he is not acting on behalf of the city council.  
Step Three: What are the “economic interests” of Mr. Griffith?

There are six kinds of economic interests recognized under the Act.  Those pertinent to your account of the facts are the following:

Business Entity -- A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more, or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management. (Section 87103(a) and (d); regulations 18703.1(a) and (b).)


Sources of Income -- A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); regulation 18703.3.)  “Income” is defined to include a pro rata share of the income of any business entity or trust in which the official (or his or her spouse) owns directly, indirectly, or beneficially, a 10-percent or greater interest.  (Section 82030(a).)
Personal Financial Effects -- A public official has an economic interest in his or her personal finances.  In particular, a government decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official increasing or decreasing.  (Section 87103; regulation 18703.5.)  

Consulting Business:  Mr. Griffith plans on starting a consulting business to provide services to developers.  For the purposes of this analysis, we will assume that 
Mr. Griffith has a direct or indirect investment of $2,000 or more in the business and that the business will provide him with income of $500 or more per year.  Thus, 
Mr. Griffith will have an economic interest in his consulting business as a business entity and as a source of income.    

Developer Clients: While you have provided that Mr. Griffith will be providing consulting services to developers, you have not identified particular developers who qualify as sources of income.  We point out that Mr. Griffith must still determine whether any of his clients qualify as a source of income and whether a conflict of interest will arise from any of them.
  
Step Four: Are Mr. Griffith’s economic interests directly or indirectly involved in the decision?

After determining Mr. Griffith’s economic interests it will be necessary to determine whether each interest is directly or indirectly involved in the decision.  Regulation 18704.1(a) states that a business entity or source of income is directly involved in a decision before the official’s agency when that business entity or source of income, either directly or by an agent:
 
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
 

(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” 
 
The facts as presented indicate that Mr. Griffith anticipates appearances before city staff on behalf of his developer clients.  These facts strongly suggest that 
Mr. Griffith’s economic interest in his business entity and/or his economic interest in his sources of income will be directly involved in the decisions.    

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  If a public official’s office is listed in section 87200 (“87200 filers” include members of city councils) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)


�  If Mr. Griffith anticipates preparing architectural, engineering, or similar documents as part of his consulting services, and would like further advice regarding the applicability of these exceptions, it is advisable that he request additional written advice providing all relevant facts.   


	� Under section 82030(a), if a public official owns a 10-percent interest or greater in a business, customers who are sources of income to that business are also considered sources of income to the public official. 





