




February 22, 2006
Ricardo Diaz

82-235 Vandenberg Drive

Indio, California  92201
Re:
Your Request for Informal Assistance

Our File No.  I-06-021
Dear Mr. Diaz:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  The Commission does not act as a finder of fact when providing assistance; this assistance is based solely on the facts you provide.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  You have not provided sufficient information concerning your contemplated participation in the above-described decisions.  Thus, we are providing you with general advice and are treating your request as one for informal assistance.

QUESTION
Do you have a conflict-of-interest with regard to the Planning Commission’s anticipated decision regarding a proposed development project that, at its nearest border, is 524 feet away from your personal residence but less than 500 feet away from a common area?
CONCLUSION

You have no conflict-of-interest if your ownership interest in the common area is worth less than $2,000.
FACTS


You are a planning commissioner for the City of Indio (“City”).  Your principal residence is located in Indio in a development known as Indian Palms.  You are the president of Homeowners’ Association No. 4 (“HOA”).  As president of the HOA, you are a member, but not an officer, of the Board of Directors of the Master Association (“Master Association”).  The Master Association is comprised of the presidents of the 18 “neighborhood” HOA’s.  You receive no compensation of any kind for service to the HOA or Master Association.  Both the HOA and the Master Association are non-profit organizations.
A project is being presented to the planning commission on February 22, 2006.  The proposed development is located in Indian Palms Country Club at Monroe Street, and Avenue 48 in Indio.  The most ambitious version of the Project includes 200 or more condominium-style hotel units, a conference center, an expanded golf clubhouse, and underground parking.  It is unclear whether the developer has submitted a completed application to the City.

Measured at its closest point, your personal residential property is 524 feet away from the closest boundary of the Project.  Your residence is worth over $2,000 and is located at 82-235 Vandenberg in Indian Palms.


In telephone conversations held on February 17 & 22, 2006 you indicated the information that follows.  The HOA has common areas.  As one of 72 homeowners that are members of the HOA, you own a 1/72nd property interest in the common areas of the HOA.  All of the common areas of the HOA are streets; none of the common areas include, e.g., pools, clubhouses, tennis courts or other recreational facilities.  The five streets that compose the HOA’s common areas are, from longest to shortest:  Vandenberg Drive (approximately 500-600 feet long);  Hanson Drive (approximately 500-600 feet long);  Pick Way, Mamie Way, and a short cul-de-sac.  Considered together, the area of the HOA’s common areas add up to less than one acre.  The fair market value of one acre of land in Indian Palms is worth approximately $80,000.  This fair market value is applicable to land in the HOA whether it is for a lot upon which one would build a home or land used for a private street creating access to several homes.

The portion of the common area called Hanson Drive is approximately 300-400 feet away from the closest boundary of the Project.

You also indicated that your planning commission has five members and if you are found to have a disqualifying conflict-of-interest, you will be the third of the five members with conflict-of-interests precluding them from voting on the Project.
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest, unless some exception applies.
The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Reg. 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)
 
Steps 1 & 2:  As A Planning Commissioner, Are You A Public Official Making, Participating In Making, Or Influencing A Governmental Decision?

Because, as a planning commissioner, you are a member or officer of a local government agency, you are a public official under the Act.  (Section 82048; see reg. 18701(a) [defining “public official”].)
  Since sitting as a planning commissioner requires you to make, participate in making, and/or influence governmental decisions regarding the details of the Project (see regs. 18702 – 18702.4), you are prohibited from making, participating in making, or otherwise using your official position to influence any decision which will have a reasonably foreseeable material financial effect on any economic interest you may have.
Step 3:  Do You Have A Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any of the following types of interests:

· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); reg. 18703.1(a)), or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); reg. 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); reg. 18703.2; see section 82033 [defining “Interest in real property”]);

· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (Section 87103(e); reg. 18703.4);

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the ‘personal financial effects’ rule.  (Section 87103; reg. 18703.5.)

You have described two possible economic interests, both stemming from your financial interest in real property.  Based upon your statement that you “receive no compensation of any kind” by virtue of your serving as president of your HOA, or as a member of the Master Association, you have no identifiable economic interest as a result of holding those positions.  Furthermore, because the HOA and Master Association are not-for-profit entities, neither constitutes a “business entity” as defined by the Act at section 82005 and, therefore, you do not have an economic interest in those two entities themselves. (Battersby Advice Letter, No. I-03-227.)
Finally, “personal financial effects” are not treated separately from the financial effects on your real property interests.  (Reg. 18705.5(a).)  Therefore, any financial effects the Project could have on, for example, your monthly HOA fees or concomitant changes in the value of your real property, are considered to be effects on your real property interests and would not be analyzed separately under the “personal financial effects” rules.  (Battersby, supra.)  Therefore, the personal financial effects rule does not apply and we will not discuss it further.
Your two potential economic interests are: (1) your 1/72nd property interest in the HOA’s common areas, and (2) your residence.  These two interests are analyzed separately.  (See Haas Advice Letter, No. A-92-366.)
1/72nd Real Property Interest In Common Areas

You indicate that by virtue of owning one of 72 homes in the HOA, you are a member of the HOA and directly own 1/72nd of the real property comprising the common areas of the HOA.  The rule regarding what constitutes an identifiable economic interest in real property states that a public official has a direct or indirect interest if its fair market value is worth $2,000 or more.  (Section 87103(b); reg. 18703.2; see section 82033 [defining “interest in real property”].)  You state that the HOA’s common areas are all streets and that those five streets, collectively constitute less than a full acre.  You also state that one acre of land in the HOA has a fair market value of approximately $80,000.  (See In re Oglesby (1975) 1 FPPC Ops. 71 [stating that the Commission’s assistance is based solely on the facts you provide].)  You state that this fair market value is applicable to land in the HOA whether it is for a lot upon which one would build a home or land used for a private street creating access to several homes.  Therefore, presumably, the HOA’s common areas are worth less than $80,000.  Therefore, if these are the facts, your 1/72nd ownership in those common areas is worth less than $1,111.

If your interest is less than $2,000, you do not have an identifiable economic interest by virtue of your property interest in the HOA’s common areas.  However, if the value of your interest is worth $2,000 or more, you may not participate as further discussed below.
The Real Property Interest In Your Residence
Your home is worth at least $2,000.  Therefore, your residence constitutes an economic interest in real property under Section 87103.
Step 4:  Is The Economic Interest Directly Or Indirectly Involved In The Governmental Decision?

In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision. (Reg. 18704(a).)  
The Act states that real property in which a public official has an economic interest is directly involved in a governmental decision if any part of the real property is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.  (Reg. 18704.2(a)(1).)  If the public official’s property is within 500 feet, the interest is presumed to be a direct interest.
1/72nd Real Property Interest In Common Areas

You have a potential economic interest in the common areas of the HOA.  The boundaries of the common areas come within 500 feet of the proposed boundaries of the Project.  Therefore, if you possess a financial interest in those common areas that is worth $2,000 or more, you are presumed to possess an interest that is directly involved in the proposed governmental decision.
� Government Code sections 81000 – 91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.  All further references to statutory “sections” will be to the Government Code and all further references to “regulations” will be to title 2 of the California Code of Regulations, unless otherwise indicated.


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Reg. 18329(c).)


�  The mention of “rental property” made in the last sentence of your proposed letter was a mistake.  You have no rental property.


�  If a public official’s office is listed in section 87200 (“87200 filers” include city council members and members of planning commissions) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in Regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)  If you want to speak as a member of the public, you may speak only on behalf of your personal interests.  (Reg. 18702.4(b).)  You may not speak in a manner which, through words or actions, would reasonably lead a listener to believe that you are speaking on behalf of another person or entity, e.g., the HOA or Master Association.  Since you are a member of the planning commission, these requirements are applicable to you if you determine that you have a conflict-of-interest in a governmental decision.





