




March 9, 2006
John P. Thompson
Interim City Manager

City of Vallejo

P.O. Box 3068

Vallejo, CA  94590-5934
RE:  Your Request for Informal Assistance
         Our File No. I-06-023
This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because you have not identified any specific decision, we are treating your request as one for informal assistance.  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; regulation 18329(c)(3), copy enclosed).

QUESTION

May you discuss and participate in several redevelopment projects despite your past employment as a consultant for Triad, whose related business entity, TDV, executed a disposition and development agreement with the city’s redevelopment agency?
CONCLUSION

Because we do not have sufficient information to determine whether any potential governmental decisions on the redevelopment projects will have a reasonably foreseeable material financial effect on your economic interests, we are unable to determine whether you have a conflict of interest in such decisions.  However, based on your facts, you may not participate in decisions that have a reasonably foreseeable material financial effect on Triad, TDV, or your personal finances.    
FACTS


As of January 30, 2006 you are the Interim City Manager for the City of Vallejo.  You retired from your employment as the City Manager for the City of Vacaville in December 2002.  Since leaving the City of Vacaville you have been employed as a consultant by Triad Communities, LP (“Triad”).  On January 29, 2006, before beginning your position with the City of Vallejo, you resigned from your consultant position with Triad.  
While working as a consultant for Triad, you worked as a project manager on several projects including projects in Solano County and the City of Fairfield.  Additionally, you served as a project manner for a large redevelopment project in the City of Vallejo.  While your role in the Vallejo project was reduced in March 2005, when your focuses shifted to the Fairfield project, you continued to be involved during all of 2005 with some aspects of the planning effort for the Vallejo project.  As a consultant for Triad, you were involved in the negotiations for several agreements, including the Disposition and Development Agreement (DDA), between Triad Downtown Vallejo (TDV) and the Redevelopment Agency of the City of Vallejo (RDA).  
Triad did not execute the DDA, the DDA was actually executed by TDV and the RDA.  However, TDV is a limited liability company formed by Triad.  Triad is TDV’s managing member with an ownership interest greater than 50%.  Additionally, the DDA requires the RDA’s consent before any change in TDV which would add or change the managing member.  

The DDA and related agreements set forth the rights and responsibilities of TDV, the RDA, and the City of Vallejo regarding the sale of seven sites owned by the City of Vallejo and/or the RDA to TDV, the development of those parcels, and the obligations related to other projects and programs the parties will work on to promote the revitalization of Vallejo.  The agreement between TDV and the City of Vallejo is one of several ongoing redevelopment projects and involves 8.4 acres of the 97 acres covered by the City of Vallejo’s “Specific Plan.”    


With the City/RDA’s approval, TDV subsequently assigned its rights to develop the first parcel described in the agreements to DR Horton/Western Pacific Housing.  DR Horton/Western Pacific Housing will complete the design and construction of the first project with TDV’s participation.  However, TDV has retained the rights and responsibilities to additional development parcels as well as the rights to other redevelopment efforts.  

You have asked for advice regarding the Act’s conflict-of-interest provisions as they pertain to the following projects:  
1. Redevelopment Project Area Merger

The RDA is in the process of merging the Vallejo Central, Marina Vista and Waterfront redevelopment project areas into a single project area.  TDV’s development sites are in the Vallejo Central and Marina Vista areas.  The merger provides the RDA with some funding flexibility and other benefits in carrying out its redevelopment goals.  The proposed merger is cited in the DDA as a potential source of funding.  However, you point out that the merger is part of a financing strategy the RDA intends to pursue to fund projects and programs that relate both to its obligations to TDV and to the overall redevelopment of the entire Specific Plan area 
2. Downtown Authority

The DDA calls for the formation of a downtown organization to implement and provide oversight on certain redevelopment programs and projects related to the entire Specific Plan area.  It is envisioned that TDV will provide technical assistance with the business development and marketing programs the organization will prepare and implement.  

3. Parking Assessment District

One of the key issues in the redevelopment of downtown Vallejo (including the parcels planned to be sold and developed by TDV) is the construction of a public parking garage.  The DDA and Specific Plan call for TDV to cooperate in the formation of long-term downtown parking solutions including a future assessment district to pay for a public garage.  TDV would be required to pay its fair share of such an assessment district as determined by a future engineer report.  

4. Maintenance District

The DDA requires TDV to cooperate with the formation of a maintenance district that will be formed to assess parcel owners, throughout the downtown area, for their fair share of the cost of maintaining enhanced street improvements.  TDV would be required to pay its fair share of such an assessment.  

5. Waterfront Development

Another development entity, unconnected to Triad or DR Horton/Western Pacific Housing, has entered into an agreement with the City/RDA related to master planning and developing the Vallejo waterfront area.  Development of the downtown and waterfront are synergistic, but only indirectly related.  The City/RDA plans to have similar design themes in the streetscapes and public spaces.  Additionally, there are plans for parks and other improvements which will benefit both areas.  
6. Mare Island

Mare Island is a large redevelopment project physically separated from the downtown.  Like the waterfront area, positive development on Mare Island will have some synergistic value to redevelopment of the downtown, and vice versa.  The two areas are distinct and there is no known connection between TDV and Mare Island.

7.  County Fairgrounds

The City/RDA and the County of Solano are discussing a development plan for the county fairgrounds.  This area is physically separated from the downtown.  At one point, Triad was in discussion with the proposed developer of the site, Mills Corporation, about a possible partnership.  However, you have been told by Triad that nothing materialized in those discussions and that Triad is no longer interested in the area.
ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)

Step One: Are you a “public official?”
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency....” (Section 82048.)  As the city manager, you are a public official within the meaning of the Act. 

Step Two: Are you making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  

As the city manager, working with the city council and the RDA in negotiating and developing redevelopment projects, you are making, participating in making, and or influencing a governmental decision.  
Step Three: What are your “economic interests?”
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  If a public official’s office is listed in section 87200 (“87200 filers” include city managers) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)





