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March 2, 2006
Mark Cibula
Cibula & Cibula

A law Corporation

1743 Tehama Street

Redding, California  96001

RE:  Your Request for Informal Assistance
         Our File No.  I-06-024

This letter is in response to your request for advice regarding your duties under the provisions of the Political Reform Act (the “Act”)
 pertaining to statements of economic interests.  Since you have already received the gift, your question potentially implicates conduct that has already occurred.  However, since your question is limited to your future duties to report or repay the gifts, we can render informal assistance pursuant to enclosed regulation 18329(c).
  Nothing in this letter shall be construed to comment on any conduct that has already occurred.
QUESTION


Must you report (or repay) the value of plane tickets, hotel, and meals provided to your daughter to fulfill her wish as a child with leukemia from the Foundation (the “Foundation”) which is a 501(c)(3) tax-exempt organization which grants “wishes” to children with life threatening illnesses? 

CONCLUSION

The Act’s definition of “gift” does not include rebates or discounts made in the regular course of business to members of the public without regard to the recipient’s official status.  Because the Foundation is providing benefits to your daughter and her family as part of its mission and policies, and these benefits are available to the general public without regard to status as a public official, the benefits are not a “gift.” 
FACTS

The Foundation is a 501(c)(3) tax-exempt organization which grants “wishes” to children with life threatening illnesses.  According to the Foundation’s website, the mission of the Foundation is as follows:

“The mission of the Make-A-Wish Foundation is to grant the wishes of children with life-threatening medical conditions to enrich the human experience with hope, strength, and joy.  Children over the age of 2½ , and under the age of 18, must be referred to the Foundation and determined to be medically eligible for a wish by their physician.  The child’s treating physician makes the final determination of whether a child’s medical condition qualifies him or her for a wish.
“All wish expenses are fully covered, including all travel and spending money when appropriate.  The Make-A-Wish Foundation’s objective is to create a memorable wish experience for both the child and family that is not clouded by financial concerns.”

The selection process and eligibility set forth on the website is as follows:

“The Make-A-Wish Foundation accepts wish referrals from one of several potential referral sources: the child, the child’s parent(s) or legal guardian(s), a medical professional treating the child, such as a doctor, nurse, social worker, or child-life specialist.
“Children between the ages of 2½ and 18 with a life-threatening medical condition are potentially eligible for a wish.  After a child is referred to the Make-A-Wish Foundation, the Foundation will contact the child’s treating physician to determine if the child is medically eligible for a wish, based on the medical criteria established by the Make-A-Wish Foundation of America.  In addition, a child cannot have received a wish from another wish-granting organization.
“After the doctor confirms that the child is medically eligible, the Make-A-Wish Foundation assigns a volunteer wish team to coordinate the wish-granting process.  When a wish team first visits with a child, the volunteers begin by asking a simple question: “If you could have one wish, what would it be?”
“Most wishes fall into one of four categories: ‘I want to go to...,’ ‘want to be...,’ ‘I want to meet...,’ or ‘I want to have...’ “
“Once a chapter approves the child’s wish, the wish team sets out to make it come true. 
“After talking with the child, the Make-A-Wish Foundation wish granters set out to create a magical wish experience for the child that will last a lifetime.  Every effort is made to include the immediate family in the child’s wish.  The wish experience often touches dozens, and sometimes hundreds of people who either help coordinate or are directly involved in the wish. 
“The wish experiences created by the Make-A-Wish Foundation are made possible only through the support of generous donors and more than 25,000 volunteers around the world.”

You are a member of the Shasta County Board of Supervisors.  Your daughter has been diagnosed with leukemia.  She was selected to receive her wish from the Foundation.  Her wish is to meet and sing with Joni Mitchel.  To achieve this, she needed to travel to Los Angeles.  Your wife, son and yourself traveled with her, as she is only 7 years old.  Travel entailed plane tickets, hotel, meals and other entertainment.  You expect the total cost for your entire family, to date, was under $5,000.  The gift was to your daughter, however, you attended as her father and had the same costs covered.  Your daughter may need to go to Los Angeles again to fulfill this wish, as Ms. Mitchell became unavailable.

On February 23, 2006, you supplemented your facts by telephone noting that, as part of the Foundation grant to your daughter, you also received tickets to Universal Studios for while you were in Los Angeles.  Finally, you directed me to the Foundation website which describes in further detail how the recipients of the Foundation grants are chosen.

ANALYSIS

As an elected county supervisor, you are required by the Act to report income and gifts over certain amounts on your annual statement of economic interests.  (§ 87302.)  Furthermore, as applied to officials in your capacity, the Act limits gifts to you to $360 per calendar year from certain sources.  Finally, section 87100 prohibits you from participating in decisions as a public official which will have a reasonably foreseeable and material financial effect on your economic interests.
Section 82028 generally defines a gift as “any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received.”  Section 82028 states that gifts do not include rebates or discounts made in the regular course of business to members of the public without regard to the [recipient’s] official status.  In the Connor Advice  Letter, No. A-94-247,  we found that:
“Based on the facts provided, it is clear that DREDF is a large, national organization whose goal is to assist in securing the civil rights of disabled persons.  If the organization believes that its involvement in particular litigation will further its goal, it will become either directly or indirectly involved, regardless of who the individual it is assisting may be. To that extent, DREDF is, in effect, offering its services at a discount to members of the public regardless of their official status.”
In a more recent advice letter with facts substantially similar to those in your request, relying on the Connor letter supra, we advised that “because the Alta [California] Regional [Center] organization is providing services to your daughter as part of its mission and policies, which are made available to the general public, we find the exception applies in this case, as well.” (Wright Advice Letter, No. I-03-123.)
Based on the information we have received from you, the facts indicate that the Foundation is a nonprofit organization that provides grants to families to assist children, who meet certain diagnosis requirements, in getting the treatment and services they need.  These grants are available to any member of the public within the community who meets the qualification criteria and without regard to your status as a public official.  In fact, they are provided without regard to an applicant’s status at all, through a blind process in which the grants are approved according to the child’s age and condition, without knowledge of who the specific applicant is.
Additionally, the grants are made in carrying out the official mission and policies in support of the organization’s purpose, and the grants are made, only after the necessary expenses are incurred, in the form of reimbursements to assist in covering such expenses. Moreover, the type of assistance provided is substantially identical to the assistance provided under the facts in the Wright letter, supra.
Because the Foundation is providing services to your daughter as part of its mission and policies, which are made available to the general public, we find the exception applies in this case, as well.






Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace



Assistant General Counsel
Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Government Code Section 83114; 2 Cal. Code of Regs. section 18329(c)(3), copy enclosed.) 





