




April 12, 2006
Thomas W. Hiltachk
Bell, McAndrews & Hiltachk, LLP

Attorneys and Counselors At Law

455 Capitol Mall, Suite 801

Sacramento, CA  95814
RE:  Your Request for Advice

         Our File No. A-06-037
This letter is in response to your request, on behalf of Councilmember Rory Ramirez, for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  We note that the Fair Political Practices Commission’s (“Commission”) advice is limited to matters arising under the Act.  (Regulation 18329(b)(8)(d), copy enclosed.)  Additionally, laws outside the jurisdiction of the Commission may restrict a public official’s activities.  
QUESTIONS
1. May Mr. Ramirez participate in a decision, such as a request for a General Plan Amendment or zoning code change, which may affect a parcel of real property owned by persons who have made loans to the council member?    


2. May Mr. Ramirez participate in a decision to amend the Disposition and Development Agreement, for a movie theater/retail complex project despite having received personal loans from persons who have an ownership interest in a parcel of real property approximately 1.5 miles away and leased to another theater?  

CONCLUSIONS
1. You have provided no facts regarding a government decision related to a General Plan Amendment or zoning code change.  You ask only that we confirm your analysis that Mr. Ramirez would not be able to participate in such decisions should the decisions occur.  These decisions appear hypothetical in nature.  Since Commission advice is the application of law to a specific set of facts, we are declining to respond to this portion of your request for advice, as the Commission will not provide written advice based on hypothetical facts.  (Reg. 18329(b)(8)(d).)
2. Mr. Ramirez may participate in the decision to amend the Disposition and Development Agreement providing that the decision does no affect the development/income producing potential, the use, or the character of the neighborhood of the property leased to the existing theatre.      

FACTS


As a council member for Yuba City, Mr. Ramirez is a voting member on the Yuba City Redevelopment Agency.  Within the next month or two, a proposal to amend an existing Disposition and Development Agreement (“DDA”) for a theater/retail complex project is expected to come before the redevelopment agency.  Mr. Ramirez would like to participate in the decision but seeks advice regarding a possible conflict of interest.  


Currently, Yuba City has an existing theater which is across town and approximately 1.5 miles from the site of the proposed theater/retail complex project.  The owner of the existing theater leases both the building and the property.  The lease agreement is for a fixed term and amount.  The land leased by the existing theater is owned by a corporation and a family trust.  Both the corporation and the trust own an equal undivided share of the real property.

Within the last 12 months, Mr. Ramirez has received a personal loan from a shareholder of the corporation, which has an ownerships interest in the property leased to the existing theater, in excess of $500.  Additionally, within the last 12 months, one of the trustors of the family trust, which also owns an ownership interest in the property leased to the existing theater, has loaned over $500 to Mr. Ramirez’s wife.  For the loan to    Mrs. Ramirez, the note lists only Mrs. Ramirez as the debtor and the loan is secured by Mrs. Ramirez’s separate property. 

In a phone call on April 6, 2006, you indicated that the shareholder, who has loaned funds to Mr. Ramirez, held an interest in the corporation of less than 50-percent but exceeding 10-percent.  Additionally, the trustor, who has loaned funds to               Mrs. Ramirez, has an interest in the family trust exceeding 10-percent as the trust was established by two parties, a husband and a wife.  In reference to the loan to                Mrs. Ramirez from the trustor of the family trust, you stated that Mr. Ramirez fully intended that the loan funds were to be his wife’s separate property.  However, you did not provide a determination that the funds were in fact separate property.   
ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)

Step One: Is Mr. Ramirez a “public official?”
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency....” (Section 82048.)  As a council member and board member of the city’s redevelopment agency, Mr. Ramirez is a public official within the meaning of the Act.
 
Step Two: Is Mr. Ramirez making, participating in making, or influencing a governmental decision?

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  As a council member and board member of the city’s redevelopment agency, Mr. Ramirez is making, participating in making, and/or influencing a government decision.

Step Three: What are the “economic interests” of Mr. Ramirez?

There are six kinds of economic interests recognized under the Act.  Those pertinent to your account of the facts are the following:


Sources of Income -- A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); regulation 18703.3.)  “Income” is defined to include any “salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse.  Income also includes an outstanding loan.  (Section 82030(a).)
Personal Financial Effects  -- A public official has an economic interest in his or her personal finances.  In particular, a government decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official increasing or decreasing.  (Section 87103; regulation 18703.5.)
Shareholder’s Loan to Mr. Ramirez: 
From the facts you have provided, Mr. Ramirez has received a loan, of $500 or more, from a shareholder of the corporation which has an ownership interest in the property leased to Yuba City’s existing theater.  This loan is considered income and we conclude that Mr. Ramirez has an economic interest in the shareholder as a source of income.
  

Trustor’s Loan to Mrs. Ramirez:

From the facts you have provided, Mrs. Ramirez has received a loan, of $500 or more, from a trustor of the family trust which has an ownership interest in the property leased to Yuba City’s existing theater.  As provided in section 82030(a), income includes an official’s community property interest in the income of his/her spouse. To the extent that Mr. Ramirez has a community property interest in the loan proceeds of $500 or more, he would have an economic interest in the trustor, as a source of income distinct from his economic interest in the shareholder. 
   
Step Four: Are Mr. Ramirez’s economic interests directly or indirectly involved in the decision?
Sources of Income:
Regulation 18704.1(a) states that a person, which is a source of income to an official, is directly involved in a decision before the official’s agency when the source of income, either directly or by an agent:
 
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
 

(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” 
 
Sources of income which are not directly involved in governmental decisions under the rules quoted above are regarded as indirectly involved.  (Regulation 18704.1(b).)  From the facts provided, the decision before Mr. Ramirez’s agency regards the DDA for a proposed theater approximately 1.5 miles away from the existing theater.  It appears that the shareholder and the trustor are indirectly involved in the decision.  

Personal Finances: 

As for Mr. Ramirez’s economic interest in his personal finances, if facts suggest any financial effect on Mr. Ramirez’s personal finances, Mr. Ramirez’s economic interest in his personal finances is deemed to be directly involved in the governmental decision.   

Steps Five and Six: Will there be a reasonably foreseeable material financial effect on Mr. Ramirez’s economic interests?  
Materiality

Having identified the economic interests involved, and determined whether each interest is directly or indirectly involved in the decision at issue, it is necessary to identify the materiality standard appropriate to each economic interest.  

In the case of both loans, you have stated that the loans were made by individuals and not business entities.  When a source of income to a public official is an individual who is indirectly involved in the governmental decision, the applicable materiality standard is found at regulation 18705.3(b)(3):

“(A) The decision will affect the individual’s income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or 
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  If a public official’s office is listed in section 87200 (“87200 filers” include members of city councils) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)


	�  We point out that section 87461 and section 87462 govern personal loans to public officials.  Under section 87461, an elected official is prohibited from receiving a personal loan of $500 or more from the date of his or her election to the date he or she vacates office, unless the loan is in writing and clearly states the terms of the loan.  Under section 87462, personal loans may be deemed gifts if the loans are not sufficiently repaid.  Mr. Ramirez should consult these sections to ensure that he complies with all provisions of the Act related to personal loans to a public official.  For purposes of this conflict-of-interest analysis, the distinction between a source of gifts and a source of income does not effect the final conclusions as any source of gifts would be indirectly involved and subject to the same materiality standard as any source of income.  (See regulation 18705.4(b)(3).)


	� Under California law, there is a rebuttable “presumption that money borrowed during marriage becomes community property.”  (Hogevoll v. Hogevoll (1943) 59 Cal.App.2d 188, 193.)  “Money borrowed on personal security is certainly community property.”  Id.  However, “funds procured by the hypothecation of separate property of a spouse are separate property of that spouse.”  (Estate of Abdale (1946) 28 Cal.2d 587, 592.)  In accordance with this principle, the character of loan funds is determined by the intent of the lender to rely on the separate property of the borrower or upon the community asset.  (See Bank of California v. Connolly (1972) 36 Cal. App. 3d 350, 375 and Gudeji v. Gudeji (1953) 41 Cal.2d 202, 210.)  “Ultimately, we are not finders of fact and cannot opine as to the status of the respective property rights of a couple where it remains a factual and legal determination to be made in an arena outside of the Act.”  (Dillon Advice Letter, I-02-082; also see Morales Advice Letter A-99-246(a).) 





