




March 27, 2006
Heather K. Whitman
Deputy City Attorney

City of Torrance

3031 Torrance Blvd.

Torrance, CA  90503-5059
RE:  Your Request for Advice

         Our File No. A-06-038
This letter is in response to your request for advice on behalf of Councilman Rod Guyton, City of Torrance regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS
1. May Councilmember Guyton participate in a decision to restrict on-street parking of recreational vehicles, trailers, and oversized vehicles despite owning such vehicles?    

2. May Councilmember Guyton participate in a decision to impose registration fees for recreational vehicles, trailers, and oversized vehicles despite owning such vehicles?  
CONCLUSIONS
1. Councilmember Guyton may participate in a decision to restrict on-street parking of recreational vehicles, trailers, and oversized vehicles, if no additional facts establish a reasonably foreseeable material financial effect on his economic interest(s).  

2. Councilmember Guyton may not participate in the decision to impose a registration fee for recreational vehicles, trailers, and oversized vehicles unless the financial effect of the registration fees on Mr. Guyton personal finances is less than $250 in any 12 month period.  
FACTS
The City of Torrance is governed by a seven-member city council.  The city is currently considering the adoption of an ordinance to restrict the parking of recreational vehicles, trailers and oversized vehicles on public streets.  Councilman Guyton owns a recreational vehicle and a boat with trailer.  The recreational vehicle is stored at a storage yard, while the boat/trailer is stored on private property at the councilman’s place of business.

As part of the city’s discussion of the new restriction, the city is also considering whether the restriction should include a grandfather clause which would exempt recreational vehicles, trailers and oversized vehicles already owned by the city’ residents.  Additionally, the city is considering imposing a registration fee on the owners of recreational vehicles.  

The proposed ordinance was first presented to the city council on February 28, 2006.  Councilmember Guyton abstained from participating based on the fact that he owns a recreational vehicle and boat/trailer.  After receiving testimony from the public, the city council continued the item to March 28, 2006.  
ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)
Step One: Is Mr. Guyton a “public official?”
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency....” (Section 82048.)  As a councilmember, Mr. Guyton is a public official within the meaning of the Act. 
Step Two: Is Mr. Guyton making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)
As a councilmember, Mr. Guyton is making, participating in making, and/or influencing a government decision when participating in a decision to prohibit on street parking for recreational vehicles, trailers, and oversized vehicles and/or a decision to impose a registration fee on the owners of such vehicles.   

Step Three: What are the “economic interests” of Mr. Guyton?

There are six kinds of economic interests recognized under the Act.  The only economic interest pertinent to your account of the facts is Mr. Guyton’s economic interest in his personal finances.  

Personal Financial Effects -- A public official has an economic interest in his or her personal finances.  In particular, a government decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official increasing or decreasing.  (Section 87103; regulation 18703.5.)  

Step Four: Is Mr. Guyton’s economic interest in his personal finances directly or indirectly involved in the decision?

If facts suggest any financial effect on your personal finances, your economic interest in your personal finances is deemed to be directly involved in the government decision.  (Regulation 18704.5.) 

Steps Five and Six: Will there be a reasonably foreseeable material financial effect on Mr. Guyton’s economic interest?  
Materiality

A financial effect on an official’s personal finances is considered material if, “it is at least $250 in any 12‑month period.”  (Regulation 18705.5(a).)

Foreseeability
Once a public official has determined the materiality standards applicable to each of his or her economic interests, the next step is determining whether it is “reasonably foreseeable” that the standard will be met.  A material financial effect on an economic interest is “reasonably foreseeable” if it is substantially likely that one or more of the materiality standards will be met as a result of the governmental decision.  (Regulation 18706(a).)  An effect need not be certain to be considered “reasonably foreseeable,” but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.) 
Ultimately, whether a material financial effect is foreseeable at the time a decision is made depends on facts and circumstances peculiar to each case.  (In re Thorner, supra, at 198.)  Because the Commission does not act as a finder of fact in providing advice (In re Oglesby (1975) 1 FPPC Ops. 71), the foreseeability of a particular financial effect is a determination that must be left, in most instances, to the informed judgment of the public official.

Restricting on street parking:

Under the facts provided, if the city restricted on street parking for recreational vehicles, trailers, and oversized vehicles, many such owners would have to find alternative storage sites.  The cost of storing such vehicle could total or exceed $250.  Since Mr. Guyton owns a recreational vehicle and boat/trailer, Mr. Guyton would be subject to the restriction of on-street parking.  However, Mr. Guyton does not currently use the public streets to store either the recreational vehicles or the boat/trailer and       Mr. Guyton would not need to find alternative storage for either.  

Accordingly, barring additional facts, there is no reasonably foreseeable material financial effect on Mr. Guyton’s personal finances from the decision to restrict on street parking for recreational vehicles, trailers, and oversized vehicles.
  

Registration Fee: 

The financial effect from a decision to impose a registration fee for recreational vehicles, trailers, and oversized vehicles presents a different issue than the decision to restrict on street parking.  As an owner of a recreational vehicle and a boat/trailer,        Mr. Guyton would clearly be subject to this registration fee.  However, nothing in the facts provided indicates the amount of the registration fee that may be proposed.  Assuming that the registration fees for Mr. Guyton’s recreational vehicle and boat/trailer would total  $250 in any 12 month period, Mr. Guyton is prohibited, under the Act, from making, participating in making or influencing the decision to impose a registration fee.  However, if additional facts indicate that the registration fees for Mr. Guyton’s recreational vehicles would total less than $250 per 12 month period, the financial effect on Mr. Guyton’s personal finances would not be material and he could participate in the decision.
Steps Seven and Eight: Does this governmental decision come within any exception to the conflict-of-interest rules?

Your question presents an issue as to whether the “public generally” exception may apply to the decisions to prohibit on street parking and impose a registration fee for recreational vehicles, trailers, and oversized vehicles.  Under the “public generally” exception, an official may still participate in a decision if the financial effect of the decision on the official’s economic interest is indistinguishable from the decision’s effect on the public generally.  (Section 87103; regulation 18707(a).)  The “public generally” exception is codified in regulations 18707-18707.9.  Pursuant to these provisions, if a “significant segment” of the jurisdiction is affected by the governmental decision in substantially the same manner as it would affect the public official, then the official may participate in the decision.  However, we point out that this exception is construed narrowly.  (Siprelle Advice Letter, No. A-98-153.) 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  The additional discussion of a grandfathering clause would not affect the conclusion that        Mr. Guyton may participate in the decision to restrict on street parking.  A grandfathering clause would only apply the restriction on new recreational vehicles, trailers, and oversized vehicles.  Such a clause would reduce the foreseeability of any financial effect on Mr. Guyton’s personal finances.  





