




April 11, 2006
Douglas P. Haubert 
Deputy City Attorney

Aleshire & Wynder, LLP

18881Von Karman Avenue, Suite 400

Irvine, CA  92612
RE:  Your Request for Advice

         Our File No. A-06-039
This letter is in response to your request for advice on behalf of the City of Irwindale and Councilman Mark Breceda regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


May Councilman Breceda make, or participate in making, governmental decisions regarding the proposed use of a city-owned parcel of real property as a waste transfer station and materials recovery facility? 
CONCLUSION


As we understand the facts you have disclosed to us, it does not appear that the councilman will have a conflict of interest in these decisions.  However, such questions ultimately rest on facts that must be determined by the councilman himself, as explained in the legal analysis below. 
FACTS


The Irwindale Community Redevelopment Agency (“Agency”) owns a parcel of land located at 242 Live Oak Avenue in the City of Irwindale, which it is considering using as a portion of a larger site (“Transfer Station Lot”) for a waste transfer station and materials recovery facility (“Transfer Station”).  The proposed Transfer Station could be a significant source of income to the city, but it is also likely to significantly increase truck traffic on Live Oak, one of the city’s major roadways which is already congested with trucks.  In addition to upcoming decisions regarding the sale of the portion of the Transfer Station lot owned by the Agency, the council/Agency Board is also expected to make contract decisions regarding granting the entitlements by way of a development agreement for the operations of the Transfer Station.  In Irwindale, the city council also serves as the Redevelopment Agency.

Next to the Transfer Station lot, Councilman Breceda owns and operates a truck parking business named (“RR&M”) at 200 F. Live Oak in the City of Irwindale.  Councilman Breceda does not own the RR&M lot.  He rents it directly from the owners, Camilo and Stephanie Becerra, then charges truck owners a monthly fee to park/store their trucks on the lot.  It does not appear that RR&M is an incorporated business entity.

Almost all of Councilman Breceda’s customers are independent truck drivers, rather than employees of trucking companies or commercial businesses.  Councilman Breceda leases the lot from the Becerras on a “month-to-month” term, which means the lease can be terminated by either party with 30 days notice.  The lease has no additional provisions which otherwise give him any additional interest in the RR&M lot, e.g., no lease-purchase option or option for a longer term.  Notwithstanding the month-to-month term, Councilman Breceda has leased the RR&M lot since 1989 and has no immediate plans to relocate his business or alter the truck parking business at the RR&M lot.


The establishment of the Transfer Station next door is not expected to directly affect the operation of RR&M.  However, the Transfer Station will add to truck con-gestion and may cause truck drivers to wait in line for several minutes before they can pull into either the RR&M lot or the Transfer Station lot.


The trucks that access the Transfer Station lot will be owned by the company operating the station, and the trucks will be stored there or on other property owned by the operator.  Since the RR&M business does not provide parking/storage services to fleet vehicles, the transfer Station’s trucks will not use the RR&M lot for parking.  Also, the RR&M lot is currently full and there is a waiting list.  As a result, it appears unlikely that the activity at the Transfer Station lot will significantly affect the demand for parking at the RR&M lot in either a positive or negative manner.
             ANALYSIS
The primary purpose of the Act’s conflict of interest provisions is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 is facilitated by answering questions in an eight-step analytical process outlined below.
  

Steps One and Two:  Is Councilman Breceda a “public official” who will make, participate in making, or use his official position to influence a governmental decision?
As a member of the Agency, Councilman Breceda is a “member, officer, employee or consultant of a state or local government agency” and, therefore, is a  “public official” subject to the Act’s conflict of interest provisions.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)

Councilman Breceda will “make a governmental decision” if he votes on any decision regarding use of the city’s real property.  Further, if he engages in any of the actions described in enclosed regulations 18702.2 and 18702.3, he will “participate in making” or use his official position to “influence” a governmental decision.  

Step Three:  What are Councilman Breceda’s economic interests — the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or he has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts if the gifts aggregate to $360 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family – this is the “personal financial effects” rule (section 87103; regulation 18703.5).

An “interest in real property” includes:

  “… any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollars ($2,000) or more.  Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10‑percent interest or greater.”  (Section 82033.)

However, regulation 18233 provides that the term “interest in real property” does not include the interest of a tenant in a periodic tenancy of one month or less.  Therefore, Councilman Breceda does not have an economic interest in real property based on his month-to-month tenancy.  
On the other hand, he does have an economic interest in his business, RR&M, assuming that he has a direct or indirect investment of $2,000 or more in this business.  We also assume, for purposes of this analysis, that he has an economic interest in the business as a director, officer, partner, trustee, employee, or a manager in some capacity, and because the business is a “source of income” to him.

Finally, a public official always has an economic interest in his personal finances.


You have not disclosed to us any additional economic interests, so our continued analysis will concern only Councilman Breceda’s economic interests in RR&M and in his personal finances.    

Step Four:  Are Councilman Breceda’s economic interests directly or indirectly involved in the governmental decision?

Business Interests:
Regulation 18704.1 is the rule that determines when a business entity is directly or indirectly involved in a governmental decision, providing as follows:

  “(a)  A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

  (1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

  (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.

  (b) If a business entity, source of income, or source of a gift is directly involved in a governmental decision, apply the materiality standards in California Code of Regulations, Title 2, section 18705.1(b), section 18705.3(a), or section 18705.4(a), respectively.  If a business entity, source of income, or source of a gift is not directly involved in a governmental decision, apply the materiality standards in California Code of Regulations, Title 2, section 18705.1(c), section 18705.3(b), or section 18705.4(b), respectively.”  (Regulation 18704.1.)


As we understand the facts, it does not appear that RR&M is directly involved in the governmental decisions you have described.

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)  “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.





