




April 14, 2006
John W. Stovall
Attorney at Law

Neumiller & Beardslee

509 West Weber Avenue, 5th Floor

Stockton, CA  95203
RE:  Your Request for Advice

         Our File No. A-06-042
Dear Mr. Stovall:

This letter is in response to your request on behalf of Dale Wong and the Board of Trustees of Reclamation District 799 (“District”) for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION

May Trustee Wong participate in the decision by the District concerning the reimbursement agreement and the pump contract with developer, Shea Homes?

CONCLUSION

Mr. Wong may participate in decisions involving the reimbursement agreement and the pump contract between the District and Shea Homes so long as the decisions do not affect Mr. Wong’s personal expenses, income, assets or liabilities by $250 or more in a 12-month period.
FACTS

The District is organized under the California Water code Sections 50000.  It lies within the boundaries of Contra Costa County in an unincorporated area and is primarily rural but also contains approximately 1,000 residents.

The five-member Board of Trustees is elected by landowner voting as required by state law.  The Trustees are also required by law to be landowners of land within the District, or representatives of such landowners.

The District is in the process of being urbanized and state and federal requirements require that new subdivisions being built (which are in progress) have flood protection, as the District is in the Sacramento/San Joaquin Delta and would be flooded if not protected by levees.  The District actually has an exterior levee (a levee bounding the various waterways around the District) but it is not built to the standard which will allow residential development in the interior of the District.  The District also maintains a system of canals and drainage facilities, including several large pumping stations for drainage.

Since the District’s existing levee is not built to the standard which will allow residential subdivisions in the interior of the District, when a developer obtains the necessary permits and approvals to develop a subdivision, that developer is required to build a levee around his subdivision, to the standards required by the federal government.  That levee is called an interior levee, since it is actually inside the District’s main levee.  Pursuant to federal law, that interior levee, once constructed, must be operated by a public agency.  The only available public agency is the Reclamation District.

Prior to Trustee Wong’s election to the board, the District entered into an agreement with a developer, Shea Homes (“Shea”), pursuant to which the District agreed to accept and maintain those interior levees once constructed, and Shea agreed to fund the necessary operation and maintenance cost and to establish reserve funds over a period of years by assessments on the subdivision land, and to make various other improvements in district facilities, to mitigate the impact of the new subdivision on the district’s facilities.


A portion of that interior levee has been completed, and the construction method used to complete that levee involved a method of compaction of the dirt which is called “deep dynamic compaction” and which causes vibrations in the ground.  The owners of several nearby homes complained that the vibrations had allegedly damaged their homes.

Shea, together with several other developers, will need to rebuild the District’s existing drainage pump stations in order to handle residential drainage.  The intent at this time is to have the District serve as the lead agency and to have the developers hire the actual contractors to rebuild the stations at their expense.


Prior to proceeding along that path, the District, as is its usual practice, has informed the developers that they will need to enter into a reimbursement agreement with the District.  The intent of this reimbursement agreement is that the District’s engineers and attorney (all of whom are independent contractors) will be preparing documents, obtaining permits, reviewing plans, inspecting construction and otherwise causing the District to incur costs.  The reimbursement agreement will provide that the developers will reimburse the District for the costs incurred by the District for its engineers, experts and attorneys.  In return, the District will serve as lead agency and perform the services indicated.

This reimbursement agreement would be a contract.  It has not yet been submitted to the board.  At some point, there will also be a contract between the District and Shea to actually rebuild the pump stations (“pump contract”).  


On December 28, 2005, the District was served with a lawsuit; the Defendants were Shea Homes, the District and Does One through One Hundred.  The plaintiffs were a group of homeowners, including Trustee Dale Wong, who claimed that Shea has damaged their homes by the impact of the vibrations used in constructing the interior levee.  The District is named as a defendant on the ground of inverse condemnation, on the theory that the District permitted the operation.  Shea is contractually obligated to indemnify, and hold harmless, the District from any such claimed damages.


Trustee Wong, the other members of the board, and Trustee Wong’s attorneys have already been informed that there can be no settlement of this suit since the settlement agreement would be a contract and it would be in violation of Government Code section 1090.


You further state in your letter that Trustee Wong has no investment in any business entity involved in this project (including Shea); Trustee Wong holds no business position with any of the developers and none of the developers are a source of income or gifts to him.  Furthermore, Trustee Wong’s real property, on 4608 Sandmound Boulevard, in Oakley, is not within 500 feet of any of the pump stations which would be involved.   


You wish to know whether Trustee Wong may participate in decisions involving the reimbursement agreement and the pump contract between the District and Shea.

ANALYSIS

Conflict-of-Interest Prohibition

Your question concerns the obligations of Trustee Wong under the Act’s conflict-of-interest rules, which provide that a public official may not make, participate in making, or in any way attempt to use his official position to influence a governmental decision in which the official knows, or has reason to know, that he has a financial interest.  (Section 87100.)
A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has developed an eight-step process for deciding whether an official has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)
 

1. Is Trustee Wong a “public official”?  
As a member of the Board of Trustees of the District, Mr. Wong is a “member, officer, employee or consultant of a state or local government agency” and is, therefore, a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).) 
2. Will Trustee Wong be making, participating in making, or influencing a governmental decision?   

The conflict-of-interest prohibition covers specific conduct: making, participating in making, or attempting to use one’s official position to influence a governmental decision.  (Section 87100; regulations 18702-18702.4.)  
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, determines not to act because of a conflict, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  

A public official “participates in making” a governmental decision when he or she, without significant substantive review, negotiates, advises, or makes recommendations regarding a decision.  (Regulation 18702.2.)

A public official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)

By deliberating, voting, committing his agency to a course of action, entering into any contractual agreement on behalf of the District – with regard to the reimbursement agreement and the pump contract with Developer, Shea Homes – Mr. Wong will be engaging in activity regulated by the Act, unless an exception applies.  (See regulation 18702.4.)
3.  What are Trustee Wong’s economic interests — the possible sources of a conflict of interest?

Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:

 
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); regulation 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); regulation 18703.2);

· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); regulation 18703.3);

· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (Section 87103(e); regulation 18703.4).

Homeowners’ litigation Against Shea and the District
With regard to the homeowners’ lawsuit against Shea and the District (which includes Mr. Wong as a plaintiff), we note that “income” includes income which has been promised to the public official but not yet received by him or her, or if she has a legally enforceable right to the promised income.  (Regulation 18703.3(a).)  The Commission has previously advised that where the public official is the recipient of money from a court judgment or settlement of a lawsuit, money received by the public official is income for purposes of the Act’s conflict-of-interest provisions.  (Barbosa Advice Letter, No. I-91-365.)  Since Mr. Wong has not received payments aggregating $500 nor has a legally enforceable right to any settlement award, he does not currently have an economic interest in Shea homes.  
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





