




April 21, 2006

Richard A. McDonald, Esq.

Jeffer, Mangels, Butler & Marmaro, LLP

1900 Avenue of the Stars, 7th Floor

Los Angeles, CA  90067-4308
RE:  Your Request for Advice

         Our File No. A-06-044
Dear Mr. McDonald:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  The Commission’s assistance is limited to matters arising under the Act.  (Regulation 18329(b)(8)(D).)  We urge you to check with the state Office of the Attorney General or with the city attorney in your jurisdiction to determine if other laws may be applicable in light of the facts you present.
QUESTION


As a planning commissioner for the City Pasadena, does your employment with a law firm preclude you from participating in commission decisions involving a developer who is a client of the law firm but who has hired a different law firm to represent it in matters pending before the commission? 
CONCLUSION


Because you have no economic interest in the developer, the Act’s conflict-of-interest provisions do not preclude you from participating in governmental decisions involving the developer.

FACTS

You currently sit on the planning commission for the City of Pasadena.

You are “of counsel” to the law firm of Jeffer, Mangels, Butler and Marmaro (“JMBM”).  You are not a partner, nor do you have any partnership interest in JMBM.  You also do not have any management role in JMBM.  You are paid a salary, plus a discretionary bonus.  Your salary is set in January.  The bonus is paid in December, if at all, and is based upon the revenue from originating new business and total billable hours.

JMBM represents an Orange County real estate company (the “Developer”) in a claim against the City of Oxnard in Ventura County.  Your understanding of that claim is that it is for monies due as a result of the city deriving some public benefit from improvements the company made.

The Developer has hired a different law firm, not JMBM, to represent it on a large development project in the City of Pasadena (the “Project”), which may come before the planning commission for discretionary approvals and certification of an environmental impact report and statement of overriding consideration.

ANALYSIS
The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. 

The Commission has adopted an eight-step standard analysis for deciding whether a public official has a disqualifying conflict of interest in a governmental decision.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Step One.  Are you a “public official” within the meaning of section 87100?


Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  As a member of the planning commission for the City of Pasadena, you have correctly identified yourself as a public official.

Step Two.  Are you making, participating in making or influencing a governmental decision?

You state that as a member of the planning commission, you will be asked to 
make decisions regarding approvals and certification of an environmental impact report and a statement of overriding consideration with respect the Project of the Developer.  A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position votes on a matter or obligates or commits his or
her agency to any course of action.  (Regulation 18702.1(a).)  When you vote on the discretionary approvals and certification you have described and when you commit the planning commission to any course of action involving the Development, you will be making a governmental decision within the meaning of section 87100. 
Step Three.  What are the economic interests?  What are the possible sources of financial conflict of interest?


The economic interests from which conflicts of interest may arise are described in section 87103 and regulations 18703-18703.5.  There are six kinds of economic interests:

1. A public official has an economic interest in a business entity in which he

or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); regulation 18703.1(a).


2.  A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); regulation 18703.1(b).)


3.  A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); regulation 18703.2.)


4.  An official has an economic interest in any source of income, including promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); regulation 18703.3.)

5. A public official has an economic interest in any source of gifts to him or her 

if the gifts total $360 or more within 12 months prior to the decision.  (Section 87103(e); regulation 18703.4.)


6.  A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; regulation 18703.5.)
Because conflicts of interest under the Act only arise out of economic interests, we analyze your facts in terms of whether or not your decisions will affect any of your economic interests.  
Your Interest in JMBM

Clearly, you have an economic interest in JMBM both as a business entity and as a source of income.  
Regulation 18703.1(b) provides that a public official has an economic interest in a business entity if…“[t]he public official is a director, officer, partner, trustee, employee, or holds any position of management in the business entity.” (Emphasis added.)  The fact that you are paid a salary by JMBM indicates that you are a JMBM employee.  Therefore, you have an economic interest in JMBM. 

You also have an economic interest in JMBM as a source of income to you under regulation 18703.3(a)(1) which provides that “a public official has an economic interest in any person from whom he or she has received income, including commission income and incentive compensation as defined in this regulation, aggregating five hundred dollars ($500) within 12 months prior to the time when the relevant governmental decision is made.”  “Person” is defined in section 82047 to include “an individual, proprietorship, firm, partnership, joint venture, syndicate, business trust, company, corporation, limited liability company, association, committee, and any other organization or group of persons acting in concert.”

Your Interest in the Developer

You indicate that you have no ownership interest in JMBM.  The Developer is not, therefore, a source of income to you by virtue of it being a source of income to JMBM.  (Section 82030 defines “income” to include “a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.”)  
Regulations 18703.3(a)(1) and 18703.3(d) include as income “incentive compensation” defined as “income received by an official who is an employee, over and above salary, which is either ongoing or cumulative, or both, as sales or purchases of goods or services accumulate” and is “calculated by a predetermined formula…which correlates to the conduct of the purchaser in direct response to the effort of the official.”  Under this regulation, if any part of the bonuses paid to you by JMBM were based on conduct of the Developer in direct response to your efforts, the Developer would be deemed to be a source of income to you.  Your facts imply that this is not the case.  While your bonus is based, in part, on revenue from originating new business, it does not appear that you have originated any new business from the Developer.  Under these circumstances, the Developer is not a source of income to you as a source of incentive compensation. 
Step Four.  Will your economic interest in JMBM be directly or indirectly involved in decisions you will be making as a planning commissioner?

A person, including a source of income, in whom a public official has an economic interest is directly involved in a governmental decision if that person, either directly or by an agent; (1) “[i]nitiates the proceeding… by filing an application, claim, appeal, or similar request or; (2) [i]s a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.”  (Regulation 18704.1(a)(1)-(a)(2).)  You indicate that JMBM will not be initiating any application, claim, appeal, or similar request, nor will JMBM be a named party in, or the subject of a proceeding concerning planning commission decisions in which you will participate.  Thus, any involvement by JMBM is considered indirect.  (Regulation 18704.1(b).)
Steps Five and Six.  Will the financial effect of a decision on the public official’s economic interest be material and reasonably foreseeable? 
� Government Code sections 81000 – 91014.  Commission regulations appear at title 2, sections 18109-18997, of the California Code of Regulations.  	





