




March 30, 2006
George Spanos
Deputy Attorney General

Department of Justice

P.O. Box 944255

Sacramento, CA  
RE:  Your Request for Informal Assistance
         Our File No. I-06-046
This letter is in response to your request on behalf of the Transportation Commission and Commissioner John Chalker for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Because your letter does not provide a specific decision, we are treating your request as one for informal assistance.
  This advice is based on the facts you have provided in your request.  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it renders advice. (In re Oglesby (1975) 1 FPPC Ops. 71; section 83114.)
 
QUESTION


May Commissioner Chalker participate in decisions of the California Transportation Commission (“CTC”) affecting the Los Angeles County Metropolitan Transportation Agency (“MTA”).

CONCLUSION

Commissioner Chalker will have a conflict of interest in any decision that will have a material financial effect on MTA.  However, if the decision is of the type affecting the public in general and will not uniquely benefit the commissioner or his businesses, the “public generally” exception will apply and the commissioner will be able to participate in the decisions.  This is a case-by-case determination.
FACTS

Capital Management (Cap-Management):  Commissioner Chalker holds a 46 percent ownership interest in Cap-Management.   He serves as a director and officer in this company.  Cap-Management is a holding company whose purpose is to hold various investments.  In 2004, both gross revenues and net income of Cap-Management were approximately $440,000.  Commissioner Chalker received over $100,000, investment income in 2004 from Cap-Management.

LM Capital Group, LLC (Cap-Group):  Cap-Management owns a 65 percent interest in Cap-Group, a SEC registered investment advisory firm.  This interest in Cap-Group is Cap-Management’s sole asset and sole source of income.  The other 35% of Cap-Group is owned by a joint venture, Strategic Investment Growth Ventures, a joint venture between Strategic Investment Partners Inc., a private corporation, and the State of California Public Employees’ Retirement System.  

In 2004, Cap-Group had gross revenues of approximately $2.7 million and net income of $678,879.  The firm’s market value was approximately $15.0 million.  Commissioner Chalker is an employee of Cap-Group and receives fixed salary over $100,000 per year.  The income received by Cap-Group from the entities whose funds or pension funds it manages is based, in part, on the amount of those funds entrusted to Cap-Group for management.  The decision on the amount of those funds allocated for management purposes to Cap-Group is made by the entity to which the funds belong.


Cap-Group provides investment advisory services to a number of public pension funds.  These funds include those listed in Appendix I whose jurisdictions are located within and include the State of California.  These include:

· The Los Angeles County Employee’s Retirement Association.
· The Los Angeles City Employees Retirement System.
· The City of Los Angeles Fire & Police Pension System.  
· MTA.

MTA:  The MTA is established by statute, Public Utilities Code section 130050.2.  The MTA is made up of fourteen members, including five members of the Los Angeles County Board of Supervisors, the mayor of the City of Los Angeles, and a member of the Los Angeles city council and two public members appointed by the mayor.  The MTA is the major operator of bus, rail, and subway service in Los Angeles County.  It is also involved in transportation planning as well as operation.  In addition to operating its own bus, rail, and subway services, the MTA provides funding for several municipal bus operators and for other transportation projects.  Its annual budget over the last five years has ranged between $2 and $3 billion dollars.  As of June 30, 2005, the MTA’s total assets were valued at over $10.4 billion, and its total liabilities at $5.2 billion.  


Cap- Group manages the investment of a portion of MTA’s idle operating funds.  MTA’s staff and two other outside advisory firms manage other portions of those idle operating funds.
  These funds are sourced from various state sales tax revenues, passenger fares, and advertising, and include the proceeds from the passage of local Propositions A & C as well as various federal funds and grants.  These funds are used for payroll and daily expenditures of the MTA.  Funds allocated to the MTA by the CTC are not commingled with these idle operating funds and are separately segregated as required by statute.  The MTA is a source of income to Cap-Group and generated approximately $100,000 in gross revenues to Cap-Group during 2004.  


CTC:  CTC is a state agency consisting of a nine-voting member board, which is responsible for the programming and allocating of funds for the construction of highway, passenger rail and transit improvements throughout California.  The CTC also advises and assists the Secretary of Business, Transportation and Housing Agency and the Legislature in formulating and evaluating state policies and plans for California’s transportation programs and is an active participant in the initiation and development of State and Federal legislation that seeks to secure financial stability for the state’s transportation needs.


CTC is responsible for:

· Adopting the biennial five-year state transportation improvement program (STIP) and approving the biennial four-year state highway operation and protection program (SHOPP).
· Adopting the biennial five-year fund estimate of State and Federal funds expected to be available for the STIP and SHOPP.
· Allocating State funds for capital projects, consistent with the STIP and SHOPP.

· Allocating State funds for capital grants from the Aeronautics Account and from the Environmental Enhancement and Mitigation Program Fund.

· Adopting guidelines for the development of the STIP and for the development of regional transportation plans.

· Advising and assisting the Secretary of the Business, Transportation and Housing Agency and the Legislature in formulating and evaluating state policies and plans for transportation programs in the state.

· Adopting and submitting to the Legislature an annual report summarizing major policies and decisions adopted by the CTC, identifying timely and relevant transportation issues, and including a discussion of any significant upcoming transportation issues anticipated to be of concern to the public and the legislature.
In the course of fulfilling its responsibilities, the CTC has received, and will continue to receive, requests for funding from or on behalf of the MTA, as well as other requests which will or may affect MTA projects, including shifts in the source of funding for particular projects, and changes in schedules for the completion of certain types of projects.  Although some of the decisions made by the CTC do not involve the provision of funds, many of the decisions affecting or requested by MTA do involve considerable sums of money.

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “public officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
 
Steps One and Two:  Is Commissioner Chalker considered a “public official” making, participating in making, or influencing a governmental decision?

As a member of the CTC, Commissioner Chalker is a “member, officer, employee or consultant of a state or local government agency” and, therefore, a public official subject to the conflict-of-interest provisions of the Act. (Section 82048; regulation 18701(a).)
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (See regulation 18702.1.)  For example, Commissioner Chalker will “make a governmental decision” if he votes on a decision to award MTA funding.  Additionally, if he engages in any of the actions described in regulations 18702.2 and 18702.3 (copies enclosed) with regard to such decisions, that will constitute “participating in making” or “influencing” that decision.
 
Step Three: What are Commissioner Chalker’s economic interests - the possible sources of a conflict of interest?

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:
 
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);
· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);
 
· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).
Investment, Source of Income, and Business Position:  Commissioner Chalker owns 46 percent of Cap-Management.  He serves as a director and officer in this company.  Presumably the commissioner also receives income from Cap-Management.  Consequently, Cap-Management is an economic interest of the commissioner under sections 87103(a), (c) and (d).

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Government Code Section 83114; 2 Cal. Code of Regs. section 18329(c)(3), copy enclosed.) �


� The total amount of MTA’s idle operating funds managed by Cap-Group from 1990 through 2005 is shown in Appendix II to your request letter, as is the amount of funds allocated for investment management purposes to MTA staff, Cap-Group, and the other two outside advisory firms as of September 30, 2005.
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