




May 9, 2006
Kathryn E. Donovan
Pillsbury Winthrop Shaw Pittman LLP

400 Capitol Mall, Suite 1700

Sacramento, CA  95814-4419
RE:  Your Request for Informal Assistance
         Our File No. I-06-053
Dear Ms. Donovan:

This letter is in response to your request on behalf of Jim Hurley for informal assistance regarding the revolving door provisions of the Political Reform Act (the “Act”).
  Because we do not have sufficient information to offer you formal written advice, we provide you with informal assistance.
  
QUESTION


Under the Act’s post-employment restrictions, if Mr. Hurley leaves his employment with California State Teachers Retirement System (“CalSTRS”) to work for “Company A,” would he be permitted to advise Company A, and to communicate with CalSTRS personnel, regarding the implementation of an investment partnership involving CalSTRS, Company A, a second company, and another major pension plan?
CONCLUSION


From what we know of the facts, it appears that Mr. Hurley would be subject to the one-year ban on communications with his former governmental employer.  We are unable to reach a conclusion on the possible application of the Act’s permanent ban on “switching sides,” since the terms of the proposals to CalSTRS are not given, the parties before CalSTRS are anonymous, and we know nothing about what would be involved in the “implementation” of the investment partnership mentioned in the question.  


                                                     FACTS


Jim Hurley is an employee of CalSTRS, designated in its conflict of interest code.  He is a Portfolio Manager in the Real Estate Group of the CalSTRS investment office.  Mr. Hurley is responsible for managing a portfolio of investments in multifamily and residential real estate partnerships, which involves representing CalSTRS as a source of capital to real estate operators nationally.  

In November 2005, Mr. Hurley participated in the review and analysis of a proposed partnership between CalSTRS and “Company A.”  The proposal was for “Company A” to be the general partner and CalSTRS to be the sole limited partner.     The purpose of the partnership would have been to invest in land development projects primarily in Northern California.  There was not a meeting of the minds on the terms and conditions of the proposed investment.  In late November, “Company A” withdrew from negotiations with CalSTRS and decided to pursue a partnership led by “Company B.”

In the first week of February, Mr. Hurley and “Company A” entered discussions on Mr. Hurley’s joining “Company A” as a member of its management team.


In a February 9th meeting, the Director of Real Estate at CalSTRS suggested that staff evaluate a proposal from “Company B” to join a partnership.  “Company B” would serve as the General Partner of a Partnership in which CalSTRS and another major pension plan would be the limited partners.  You indicate that “Company A” and a “Company C” are also involved somehow in this partnership, but you have not told us anything about the nature of their involvement, except that the initial investment of the partnership would be in “Company A’s” land development pipeline, including the projects that had been discussed in November.  You state that the partnership may also pursue investment opportunities with other developers.  By the next day, Mr. Hurley notified the Director of Real Estate that he was withdrawing from involvement in the review of this proposal, as well as any other investment proposal from “Company B.”





ANALYSIS

Your questions relate to two restrictions on post-governmental employment, among the provisions commonly known as the Act’s “revolving door” laws.  You have not asked us to consider the possible application of section 87407, a revolving door rule that bars public officials from making, participating in making, or using their official positions to influence any governmental decision directly relating to persons with whom the official is negotiating, or has made an arrangement concerning, future employment.  Accordingly, we offer no comment on the possible application of that provision.  

1.  The One-Year Ban on Communications with a Former Government Employer

If Mr. Hurley accepts employment with “Company A,” after leaving state service he would become subject to section 87406(d), a one-year ban on paid appearances before an ex-employee’s former agency, made for the purpose of influencing administrative, legislative, or other specified agency actions.  Section 87406(d)(1) provides that no designated employee of a state administrative agency:
“. . . for a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property . . . .”

Under the one-year ban Mr. Hurley cannot, as a paid employee of “Company A,” appear before or communicate with CalSTRS if the communication or appearance is made for the purpose of influencing a legislative or administrative action, or influencing any discretionary act relative to “the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property” involving “Company A.” (Section 87406(d)(1); Reg. 18746.1(b)(5).)  An appearance or com-munication “is for the purpose of influencing if it is made for the principal purpose of supporting, promoting, influencing, modifying, opposing, delaying, or advancing the action or proceeding.”  (Reg. 18746.2(a).)

Although you have chosen to assign separate pseudonyms to “Company A,” “Company B,” and “Company C,” we know nothing about their organizational form(s) or ownership, and can infer little about their relationships to each other.  Your account does suggest some affiliation between “Company A” and “Company B;” you have indicated that “Company A” broke off its negotiations with CalSTRS to pursue a partnership with “Company B,” and that the proposed “Company B” partnership’s only settled plan is to invest in the assets of “Company A.”  However, the one-year ban is a prohibition on paid communications with the former government employer, and is not dependent on the identity of the subsequent non-governmental employer.   

As noted earlier, the one-year ban extends only to communications made for the purpose of influencing a legislative or administrative action, or influencing discretionary acts “involving the issuance, amendment, awarding, or revocation of a permit, license, grant or contract, or the sale or purchase of goods or property.”  An appearance before or a communication with a former agency employer, made as part of “services performed to administer, implement, or fulfill the requirements of an existing permit, license, grant, contract, or sale agreement may be excluded from the [one-year] prohibitions . . . provided the services do not involve the issuance, amendment, awarding, or revocation of any of these actions or proceedings.”  (Reg. 18746.1(b)(5)(A); Quiring Advice Letter, No. A-03-272; Hanan Advice Letter,  No. I-00-209.)  Because we know nothing about anticipated interactions with CalSTRS, other than the ongoing discussion regarding its investment in the “Company B” partnership, we cannot say whether or to what extent such permissible communications may take place during the year following Mr. Hurley’s separation from government employment.  However, assuming that at some point he secures post-governmental employment with “Company A,” he will be subject to the “revolving door” restrictions for the 12-month period following his separation.
2.  The Permanent Ban on Switching Sides

Sections 87401 and 87402 enact a permanent ban that prohibits former state administrative officials,
 who participated in a judicial, quasi-judicial, or other proceeding while employed by a state agency, from being paid to represent or assist in representing another person in that same proceeding.  Section 87401 provides that:

   “No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:

   (a) The State of California is a party or has a direct and substantial interest.

   (b) The proceeding is one in which the former state administrative official participated.”

Section 87402 further provides that:

   “No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.”

Regulation 18741.1 elaborates on the foregoing statutes:

“(a) The prohibitions of Government Code sections 87401 and 87402 apply to any state administrative official if all of the following criteria are met: 

(1) The official has permanently left state service or is on a leave of absence. 

(2) The official is compensated, or is promised compensation, for making an appearance or communication, or for aiding, advising, counseling, consulting, or assisting in representing another person, other than the State of California, in a judicial, quasi-judicial or other proceeding. However, a payment made for necessary travel, meals, and accommodations received directly in connection with voluntary services are not prohibited or limited by this section. 

(3) The official makes an appearance or communication before any officer or employee of any state administrative agency for the purpose of influencing, as defined in 2 Cal. Code Regs. section 18746.2, a judicial, quasi-judicial or other proceeding, including but not limited to any proceeding described in 2 Cal. Code Regs. section 18202, subdivisions (a)(1) - (a)(7). 

(4) The judicial, quasi-judicial or other proceeding includes any proceeding in which the official participated personally and substantially by making, participating in the making, or influencing of a governmental decision, as defined in 2 Cal. Code Regs. sections 18702.1 - 18702.4, but excluding any proceeding involving the rendering of a legal advisory opinion not involving a specific party or parties.  Any supervisor is deemed to have participated in any proceeding that was “pending before,” as defined in 2 Cal. Code Regs. section 18438.2, subdivision (b), the official's agency and that was under his or her supervisory authority.  For purposes of this regulation, a proceeding is under a supervisor’s “supervisory authority” if the supervisor:

(A) Has duties that include primary responsibility within the agency for directing the operation or function of the program where the proceeding is initiated or conducted; or

(B) Has direct supervision of the person performing the investigation, review, or other action involved in the proceeding including, but not limited to, assigning the matter for which the required conduct is taken; or

(C)  Reviews, discusses, or authorizes any action in the proceeding; or

(D)  Has any contact with any of the participants in the proceeding regarding the subject of the proceeding. 

“Supervisory authority” does not include a supervisor, at a higher level within the agency’s chain-of-command than the supervisor identified in subsection (a)(4)(A) above, with responsibility for the general oversight of the administrative actions or functions of a program where the responsibilities concerning the specific or final review of the proceeding are expressly delegated to other persons in the agency’s structure (i.e. supervisors under subsection (a)(4)(A) above) unless the higher level supervising official has actual involvement in the proceeding as set forth in subsections (a)(4) (C) or (D) of this regulation.

(5) The judicial, quasi-judicial or other proceeding is the same proceeding in which the official participated.”

The permanent ban is a lifetime ban applied to any judicial, quasi-judicial, or other proceeding in which Mr. Hurley participated while a state administrative official at CalSTRS (or any other state agency).  Section 87400(c) defines these terms as follows:

“‘Judicial, quasi-judicial or other proceeding’ means any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency . . . .”  
A review and analysis by CalSTRS of a proposal that the agency invest its resources in a limited partnership is certainly a proceeding placed before a state administrative agency for decision, and is a “proceeding” within the meaning of sections 87401 and 87402.  You have told us that Mr. Hurley participated in the review and analysis of a proposal for a partnership with “Company A,” in which “Company A” would serve as the general partner with CalSTRS as its sole limited partner.  The purpose of that partnership was investment in unspecified Northern California land development projects.  Mr. Hurley’s participation in this proceeding would bar him from the post-employment activities described by sections 87401 and 87402.  
You indicate that this proposal was withdrawn when “Company A” decided instead to pursue a partnership led by a “Company B.”  You have not told us the outcome of any negotiations between those two businesses, but “Company B” now seeks to form a partnership closely similar to the one abandoned by “Company A” in November, with “Company B” now serving as the general partner, and CalSTRS again a limited partner that would fund investments in projects “including the projects that had been discussed in November,” now further described as investment in “Company A’s land development pipeline.”  The application of section 87402 in a case like this turns on the relationship between the former proposal and its successor.  We have often advised that:

“The permanent ban does not apply to a ‘new’ proceeding even in cases where the new proceeding is related to or grows out of a prior proceeding in which the official had participated.  A ‘new’ proceeding not subject to the permanent ban typically involves different parties, a different subject matter, or different factual issues from those considered in previous proceedings.”  (See, e.g., the Rist Advice Letter, No. A-04-187 and the Goldberg Advice Letter, No. I-05-225.)


From what we know it seems likely that the two partnerships were intended to serve the same purpose.  However, the anonymity of all parties to both proposals, with the exception of CalSTRS, and the lack of specifics on the terms of either proposal, makes it impossible for us to reach a definitive conclusion as to whether CalSTRS’ deliberation on the “Company B” proposal is the same proceeding as its deliberation on the “Company A” proposal withdrawn in November, or whether there is sufficient distinction between them to warrant a different conclusion.  
You ask that we focus our response on Mr. Hurley’s services in implementing any partnership that may emerge from the present negotiation.  But our lack of information on the substance of the negotiations, and the duties that might be assigned to Mr. Hurley, renders the implementation question a hypothetical that we decline to answer at this time.  If the parties do reach a meeting of the minds on a partnership agreement, we would be glad to provide you with formal written advice on all post-employment questions, when you are in a position to disclose to us the identities of the parties to these negotiations, the substantive details of the various proposals, and the nature of the services that Mr. Hurley would perform for “Company A.”   
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not confer the immunity provided by a Commission opinion or formal written advice. (Regulation 18329(c)(3).)


� “Administrative action” is defined as “the proposal, drafting, development, consideration, amendment, enactment, or defeat by any state agency of any rule, regulation, or other action in any ratemaking proceeding or any quasi-legislative proceeding . . . .”  (§ 82002, subd. (a).)





� The Commission has advised that a former agency official may draft communications or proposals on a client’s behalf to be submitted to the agency so long as the former employee is not identified in connection with the client's efforts to influence administrative action.  (Cook Advice Letter, No. A-95-321.)





� “State administrative official” is defined in section 87400, subdivision (b) as “every member, officer, employee or consultant of a state administrative agency who as part of his or her official responsibilities engages in any judicial, quasi-judicial or other proceeding in other than a purely clerical, secretarial or ministerial capacity.”





