




May 4, 2006
Marguerite P. Battersby, City Attorney

City of Calimesa

Richards Watson Gershon

355 South Grand Avenue, 40th Floor

Los Angeles, CA  90071-3101

Re:  Your Request for Advice

         Our File No. A-06-062
Dear Ms. Battersby:

This letter is in response to your request on behalf of Councilman Bill Davis of the City of Calimesa (the “City”) regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS
1.  Would the council member have a conflict of interest participating in city council decisions related to the establishment by Southern California Edison (SCE) of an electric power distribution facility in the City, where Southern California Edison is a client of his construction business?
2.  May the council member participate on behalf of the city in any proceedings related to the SCE project before the California Public Utilities Commission (CPUC)?

3.  What are the council member’s reporting and disclosure obligations under the Act with respect to any contract his corporation may have with SCE for the project located in the city?
CONCLUSIONS
1.   The council member may not make or participate in making decisions concerning the power generation facility, unless the decision will have no financial effect on SCE. 
2.  The council member may not use his official position to influence the decision in question unless the decision will have no financial effect on SCE.  Such influencing is also prohibited in connection with decisions before an agency other than the public official’s own agency (such as the PUC) where the official acts or purports to act on behalf of, or as the representative of, his or her agency.

3.  Regulation 18702.5(b)(1)(B) provides that if a public official designated in section 87200 (such as a city council member) has a conflict of interest in a decision, he must: (a) immediately prior to the discussion of the item, publicly identify each type of economic interest involved in the decision, as well as details of the economic interest, on the record of the meeting; (b) recuse himself or herself; and (c) leave the room for the duration of the discussion and/or vote on the item.  In addition, the council member’s pro rata share of the income from SCE must be reported on his Form 700.
FACTS


The City of Calimesa is a general law city located in Riverside County.  Councilman Davis was elected to the city council in December 2004 for a four-year term.  The City has recently become aware that SCE plans to construct a major electric power distribution plant in the City, on property which has been designated in the city’s specific plan as natural open space, and planned as part of a wildlife corridor.  The project is likely to be controversial.


Mr. Davis is the president and co-owner of a construction business, operated in the form of a closely held corporation in which he holds 49% of the stock and his wife holds 51% of the stock.


The primary source of income to Davis’ corporation is from contracts the corporation has with SCE and its various related companies, divisions and entities.  The SCE projects are publicly bid, with the contracts always being awarded to the lowest responsible bidder.  Income to Davis’ corporation from these contracts generally exceeds $500,000 per year.  Davis’ business has done construction work for SCE for a number of years, on a number of projects throughout the state, and is currently doing construction work for SCE on the central coast.


Mr. Davis’s corporation will likely bid on the construction of the electric power distribution facility proposed by the SCE plant in the City, pursuant to the normal bid process used by SCE.

ANALYSIS

The Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (§ 87100.)  Pursuant to regulation 18700, an eight-step analysis is applied to determine whether a public official has a conflict of interest in a given governmental decision.
 
Steps One and Two: Is the council member considered a “public official” making, participating in making, or influencing a governmental decision?

A “public official” is broadly defined as any “member, officer, employee or consultant of a state or local government agency.”  As a city council member, Council member Davis is a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

The Act’s conflict-of-interest provisions apply only where a public official makes, participates in making or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest. (Section 87100; regulation 18700(b)(2).)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions. (Regulations 18702-18702.4.)
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (Regulation 18702.1.) A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision. (Regulation 18702.2.)  
A public official attempts to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before any member, officer, employee, or consultant of his or her agency.  With regard to a different governmental agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency. Such actions include, but are not limited to the use of official stationery.  (Regulation 18702.3.)  The council member would be “influencing” where he appears before an agency other than the public official’s own agency (such as the PUC) and acts or purports to act on behalf of, or as the representative of, his or her agency.


Each of your first three questions contemplate Councilmember Davis either making decisions, participating in making decision, or influencing decisions.  Please note that regulation 18702.5(b)(1)(B) provides that if a public official designated in section 87200 has a conflict of interest in a decision, he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in section 18702.5(c) and 18702.5(d) of the Commission’s regulations apply.  

Step Three: What is the “economic interest” of the public official?

The third step in the analysis of a conflict-of-interest issue is to identify any “economic interest” of the public official that may be affected by the governmental decision.  (Reg. 18703 et seq.)  Absent some “economic interest” in a decision as defined in section 87103, the council member will not have a conflict of interest in the governmental decision.
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); reg. 18703.1(b));
 
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); reg. 18703.2);
 
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3);
· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (§ 87103(e); reg. 18703.4);
· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (§ 87103; reg. 18703.5).
Your facts identify two economic interests of the council member at issue here.  First, the council member presumably has an investment of $2,000 or more in his construction business by virtue of his ownership, and separately, his spouse’s ownership interest.  (Section 87103(a).)  He also has an interest in the construction business by virtue of sections 87103(c) and (d).   In addition, the council member would have an economic interest in any customer of that business if his pro rata share of the income from the customer is $500 or more within 12 months prior to the time the decision will be made.   (Section 87103(c).)  Thus, SCE is an economic interest as a source of income.
  The only client you have asked about is SCE, thus we do not advise on conflicts of interest that may result from other clients.
Step Four: Are the economic interests directly or indirectly involved in the decision?
 

A person, including a business entity or an individual, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:
 
“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
 
“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Reg. 18704.1(a).)
 

SCE will be directly involved in the decisions in question.  At present, the council member’s construction business appears to be indirectly involved.
Steps Five & Six: Will the financial effect of the decision on the economic interest be material and reasonably foreseeable?

Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in Commission regulations.  (Reg. 18700(b)(5), reg. 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Reg. 18706(a) and 18700(b)(6).)

For economic interests in business entities directly involved in a decision, including business entities such as SCE, the materiality standard is given at regulation 18705.1(b) which states, “...the financial effects of a government decision on a business entity which is directly involved in the government decision is presumed to be material.” Since SCE is directly involved in the decisions regarding the project, the council member may not participate in the decisions. 

With respect to his construction business, which is indirectly involved in a decision, including business entities which are a source of income to an official, the materiality standard is given at regulation 18705.1(c), copy enclosed.
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� Under section 87207, SCE is a disclosable source of income to the council member.





