




May 10, 2006
Stephanie L. Gomes
City Councilmember

City of Vallejo

P.O. Box 3068

Vallejo, CA  94590-5934

RE:  Your Request for Advice

         Our File No. A-06-063
Dear Ms. Gomes:

This letter is in response to your request regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  The Commission will decline to provide advice related to conduct that has already occurred.  (Regulation 18329.)  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

QUESTIONS
1. May you participate in discussions and decisions regarding the merger of the downtown, waterfront and other redevelopment areas?
2. If the redevelopment areas are merged, must you recuse yourself from voting and discussing items related to the waterfront project?

CONCLUSIONS
1. No, you may not participate in the decision to merge the Waterfront, Vallejo Central and Marina Vista Redevelopment areas.  You have a conflict of interest that would prohibit you from participating in any governmental decisions regarding the merger of redevelopment areas because your property is located within 500 feet of one of the redevelopment areas.  This presumption may only be rebutted by a showing that there would be no material financial effect on this property, not even one penny, as a result of the decision. 
2. Yes, you must recuse yourself.  If a merger of the Waterfront and Downtown Redevelopment areas occur, your property would be “within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision” therefore it would be deemed directly involved in a decision involving the entire merged redevelopment area.  Thus, the financial effect of a governmental decision on your real property is presumed to be material.  This presumption may be rebutted only by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on your real property – even a penny’s worth.
FACTS


Your home address is located near downtown Vallejo.  It has been determined that your home is approximately 30 feet from the 500-foot boundary of the Downtown Vallejo Specific Plan Area (“Downtown Redevelopment”).  This plan promotes the revitalization of an approximately 20-square block area of the downtown.  Triad Communities, LP (“Triad”), is the developer for this project, and they formed a limited liability company, Triad Downtown Vallejo, LLC, which is the entity that executed the Disposition and Development Agreement (“DDA”) and the Development Agreement (“DA”).  The agreements were approved by the city council and the Redevelopment Agency (“RDA”) in September 2005, before you were elected to the council.

Your home is located within 500 feet of the Downtown Redevelopment project.  You have not been participating in any discussions or votes on the downtown project as the city attorney has told you that your home ownership represents a conflict-of-interest. 


Another development entity, Callahan-DeSilva, has entered into a DDA and DA with the City/RDA related to master planning and development of the Vallejo Waterfront area (“Waterfront Redevelopment”).  Your home is not within 500 feet of the Waterfront Redevelopment.


The Downtown Redevelopment and Waterfront Redevelopment projects are currently not directly related to each other, although they do abut each other.  You state that these are two separate projects being carried out by two separate developers.  You further state that the two entities (Triad and Callahan-DeSilva) do not work together, nor has their planning been coordinated.


The RDA wants to merge the Vallejo Central, Marina Vista (which includes the Downtown Redevelopment) and Waterfront Redevelopment projects into a single redevelopment area.  These areas would then include both Triad’s and Callahan-DeSilva’s project areas.  The vote on the merger is scheduled for sometime in late May or June 2006.

Your home is not within 500 feet of the waterfront master plan boundary, and you have been participating in discussions related to the Waterfront Redevelopment project.  You wish to know whether you may participate in discussions and decisions regarding merging the redevelopment areas.  You also wish to know whether you would have to recuse yourself from voting and discussing the items related to the Waterfront Redevelopment project if the redevelopment areas (including Downtown Redevelopment) are merged.  

ANALYSIS
Conflict-of-Interest Prohibition

Your questions implicate the Act’s conflict-of-interest provisions which ensure that public officials “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
A public official has a “financial interest” in a governmental decision within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted a standard eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)
 

1. Are you a “public official?”  
As a council member in the City of Vallejo, you are a “member, officer, employee or consultant of a state or local government agency” and are, therefore, a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).) 
2. Will you be making, participating in making, or influencing a governmental decision?   

The conflict-of-interest prohibition covers specific conduct: making, participating in making, or attempting to use one’s official position to influence a governmental decision.  (Section 87100; regulations 18702-18702.4.)  
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, determines not to act because of a conflict, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  

A public official “participates in making” a governmental decision when he or she, without significant substantive review, negotiates, advises, or makes recommendations regarding a decision.  (Regulation 18702.2.)

A public official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)

By deliberating, voting, committing your agency to a course of action, entering into any contractual agreement on behalf of the city – with regard to the decisions to merge the redevelopment areas or decisions involving the Waterfront Redevelopment – you will be engaging in activity regulated by the Act, unless an exception applies.  (See regulation 18702.4.)

3. What are your economic interests — the possible sources of a conflict of interest?

Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the official’s economic interests, described as follows:

 
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (Section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); regulation 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); regulation 18703.2);

· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); regulation 18703.3);

· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (Section 87103(e); regulation 18703.4).


In addition, a public official always has an economic interest in his or her personal finances, including those of his or her immediate family – this is the “personal financial effects” rule (Section 87103; regulation 18703.5).
Real Property Interest:  Your personal residence is located near downtown Vallejo.  You have an economic interest in the real property provided that you have a direct or indirect interest of $2,000 or more.

Personal Finances:  You also have an economic interest in your personal finances and those of your immediate family.  (Section 87103; regulation 18703.5.)  A governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, income, assets or liabilities of the official or his or her immediate family increasing or decreasing.
  
4. Are your economic interests directly or indirectly involved in the governmental decision?


Real Property Interests:

Regulation 18704.2(a) states that real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply:
“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.... 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� If a public official is enumerated in section 87200 (including city council members) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5, subdivision (b)(1)(B) (copy enclosed), on the record of the meeting; (2) recuse himself  or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply. (§ 87105).  Since you are a city council member, a position enumerated in Section 87200, these requirements apply to you. 





� Your letter does not mention any impact on your personal finances as the result of the upcoming decisions, other than the effect on your home.  Thus, we do not further analyze this interest.  However, please note that a conflict of interest may arise if it reasonably foreseeable that any of the above decisions will have an effect on your personal finances.  Regulation 18705.5 (copy enclosed) states that a reasonably foreseeable financial effect on a public official’s personal finances is material if it is at least $250 in any 12-month period.  When determining whether a governmental decision has a material financial effect on a public official’s economic interest in his or her personal finances, neither a financial effect on the value of real property owned directly or indirectly by the official, nor a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has a direct or indirect investment interest shall be considered. 








