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June 6, 2006
Dean Derleth
City Attorney

Best Best & Krieger LLP

City of Los Alamitos

5 Park Plaza, Suite 1500

Irvine, CA  92614

RE:  Your Request for Informal Assistance
         Our File No. I-06-064
Dear Mr. Derleth:

This letter is in response to your request on behalf of Los Alamitos City Council regarding the campaign provisions of the Political Reform Act (the “Act”).
  Since you do not provide us with facts regarding any specific governmental decisions at issue, we can only provide you with informal assistance.
  Please note that the Fair Political Practices Commission (“Commission”) does not act as a finder of fact when providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77 fn. 6.)
QUESTION

Do the conflict-of-interest provisions of the Act apply to Los Alamitos City Councilmembers acting on behalf of, and voluntarily appointed by, the city as members of a Restoration Advisory Board created by the U.S. Department of Defense?
CONCLUSION


Yes, since the Councilmembers are serving on the Restoration Advisory Board in their official capacities as city councilmembers.
FACTS

A.  Description Of Restoration Advisory Boards (“RABs”)

The Department of Defense (“DoD”) creates and uses Restoration Advisory Boards (“RABs”) to improve communication and cooperation with communities, regulators and other stakeholders surrounding military facilities and Formerly Used Defense Sites.  A RAB brings together representatives of the military installation, the U.S. Environmental Protection Agency, state and local governments, tribal governments, local groups, and community members.

The DoD also utilizes RABs as a forum to share information on environmental restoration processes, remediation technologies, and restoration progress.  RABs encourage communities affected by cleanup to participate in the decision-making process by asking questions and sharing ideas.  RABs also provide a direct line of communication between communities and regulators.  The Military Components (Army, Navy, Air Force, and Formally Used Defense Sites) spent approximately $2.5 million on the administrative cost of RAB operations in 2004.


The RABs are advisory bodies with volunteer members.  Though the individual board members may provide advice or input, you believe that such members do not act or provide consensus decisions or advice.  In addition, you understand that RABs have no decision-making authority; federal agencies make the final determinations.

B.  Participation Of Los Alamitos City Councilmembers In Their Local RAB

For over six years, Los Alamitos City (“City”) Councilmembers have been serving on the City’s RAB.  Starting in 2000, the city council voluntarily began to appoint one of its members to participate on the City’s RAB.

The City’s RAB consists of volunteers who may convey their individual ideas to the proper federal authorities regarding a local effort to clean up the Los Alamitos Joint Forces Training Base (“Base”).  The City’s RAB has no ability to make a final governmental decision.  In addition, the City’s RAB has no power to compel or to prevent the making of a governmental decision by its action or inaction.  You also believe that the RAB’s recommendations are not regularly approved without significant modification.  Finally, the RAB is a federally-created body which would not otherwise be subject to the Act.
ANALYSIS
The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest, unless some exception applies.
The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Reg. 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)

Since you have not presented us with details about any of the input to be submitted by the RAB (or any economic interests held by any of the City’s Councilmembers), and because you have simply asked whether the Act applies to the City’s Councilmembers serving on the RAB, the following analysis will focus on the first two steps of the eight-step process used to analyze the application of the conflict-of-interest provisions in the Act.
 

Step 1:  Is A Los Alamitos City Councilmember, Who Is Appointed To Sit On The City’s Restoration Advisory Board, A Public Official?

Determining whether any member of the RAB (city councilmember or not) is a public official subject to the Act also implicates whether RAB members must be included in a conflict-of-interest code.  However, pursuant to regulation 18329.5, the Commission will not render advice regarding any governmental organization’s conflict-of-interest code unless: (1) the request for advice is made by or on behalf of that organization, and (2) either the Commission is that organization’s code reviewing body or the requestor has made a request for a determination from the code reviewing body for the organization’s conflict-of-interest code.  Since the procedures of regulation 18329.5 have not been met, we cannot render advice regarding whether members of the RAB are subject to the conflict-of-interest provisions of the Act.  If such prerequisites were satisfied, the Commission would then be able to provide an analysis as to whether RAB members were generally subject to the Act, e.g., the Commission could analyze whether the RAB was a “decisionmaking authority” under regulation 18701(a)(1)(A).  But such a determination as to members of the RAB, generally, is not essential to our analysis.

Whether or not members of the RAB (with no other governmental duties) are “public officials” subject to the Act, the Los Alamitos City Councilmembers clearly are.  City councilmembers are “public officials” by virtue of their being members of a state or local government agency (i.e., the city council).  (See sections 82041 [defining “local government agency”] and 82048 [defining “public official”].)  The fact that a city councilmember also serves on the panel of a governmental body which may or may not be an “agency” regulated under the Act does not eliminate the fact that city councilmembers are still subject to the Act in their capacity as city officials.  Therefore, we must now analyze the City Councilmembers’ activities under Step Two of the Act’s conflict-of-interest provisions.

Step 2:  Do Los Alamitos City Councilmembers, Serving On The City’s Restoration Advisory Board, Make, Participate in Making, Use, Or Attempt To Use, Their Official Positions To Influence Government Decisions?

You indicated in your letter that RABs are advisory bodies with volunteer members, and that though the individual board members may provide advice or input, you believe that such members do not act or provide consensus decisions or advice.  In addition, you understand that RABs have no decision-making authority; federal agencies make the final determinations.  This description initially creates the impression that city officials acting as RAB board members may not be making, not participating in making, and not attempting to influence city governmental decisions.  (See regs. 18702, 18702.1, 18702.2, and 18702.3.)

Nonetheless, the City Councilmembers still could be making, participating in making, or influencing governmental decisions since you indicate that, in serving on the RAB, they are appointed by the City Council and therefore acting on behalf of the City Council.


Barring any exceptions, a public official “makes a governmental decision” when he or she acts within the authority of his or her office or position and: (1) votes on a matter; (2) appoints a person; (3) obligates or commits his or her agency to any course of action; (4) enters into any contractual agreement on behalf of his or her agency; or (5) determines not to act in one of the previously-listed four ways, unless such determination is made because of his or her financial interest.  (Reg. 18702.1)  City Councilmembers, serving on the RAB in their official capacity as Councilmembers, could be found to have obligated or committed their City Council to certain courses of action depending upon the type of input or advice they provide at RAB meetings.  (See reg. 18702.1(a)(3).)

Barring any exceptions, a public official “participates in making a governmental decision” when he or she acts within the authority of his or her position and: (a) negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision referenced in section 18701(a)(2)(A); or (b) advises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review (by, e.g., conducting research or certain types of investigations, or by preparing or presenting certain types of reports or analyses meant to influence governmental decisions referenced in section 18701(a)(2)(A).)  (Reg. 18702.2.)  City Councilmembers, serving on the RAB in their official capacity as Councilmembers, could be found to be negotiating  with other governmental entities or advising decisionmakers, e.g., in the Department of Defense, in the ways described above.  (See reg. 18702.2.)


Finally, a public official is “attempting to use his or her official position to influence” a governmental decision before his or her agency, for the purpose of influencing the decision, if that official “contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.”  (Reg. 18702.3(a); see Nutting Advice Letter, No. I-94-070.)  In addition, a public official is “attempting to use his or her official position to influence” a governmental decision before some agency other than his or her own agency, for the purpose of influencing the decision, if that official “acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.”  (Reg. 18702.3(b).)  You indicate that RAB board members only provide advice or input and do not act or provide consensus decisions or advice.  But City Councilmembers, serving on the RAB in their official capacity as Councilmembers, could be found to be attempting to use their official positions as City Councilmembers to influence other agency
 officials merely by providing advice or input.

Therefore, without more facts, it appears that serving on the RAB would likely present occasions where City Councilmembers, in their official capacity as such, could be making, participating in making, or influencing governmental decisions on behalf of the City.

If you have any other questions regarding this matter, plead contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Andreas C. Rockas



Counsel, Legal Division
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�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; Reg. 18329(c)(3).)


�  “Agency” means any state agency or local government agency.  (Section 82003.)





