




May 10, 2006
Vanessa W. Vallarta, City Attorney
City of Salinas

Office of the City Attorney

200 Lincoln Avenue

Salinas, CA 93901

RE:  Your Request for Informal Assistance 
         Our File No. I-06-067
Dear Ms. Vallarta:

This letter is in response to your request, on behalf of the City of Salinas Councilmember Roberto Ocampo, for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because you have not limited you request to specific governmental decisions, we are treating your request as one for informal assistance.

QUESTION


May Councilmember Ocampo participate in governmental decisions related to a retail development project, which is partially located in a redevelopment area, despite the fact that his wife leases an office, where she operates a real estate and lending business, within the redevelopment area?  
CONCLUSION


 Under the Act, any financial effect on Councilmember Ocampo’s property interest (the leased office) is presumed not to be material.  Councilmember Ocampo’s property interest would not prohibit him from participating in a government decision related to a discrete project within the redevelopment area absent evidence of specific circumstances as identified in regulation 18705.2(b)(2).  However, Councilmember Ocampo may participate in the government decisions to amend the project site’s general plan designation, rezone the project site, and review the site plan only if he determines there will be no reasonably foreseeable material financial effect on his wife’s business or his personal finances, including those of his immediate family, as outlined below.   
FACTS


Roberto Ocampo has been an elected member of the Salinas City Council since June 1993.  In addition to Councilmember Ocampo’s position on the city council, Councilmember Ocampo is also a member of the Salinas Redevelopment Agency.  Councilmember Ocampo’s wife, Sandra Ocampo, has rented an office and is operating her real estate and lending business within the city’s Sunset Avenue Redevelopment Area (“Sunset Redevelopment Area”).  

The city council will soon be considering a retail development project (“Sywest Project”), a portion of which is in the Sunset Redevelopment Area.  (Approximately half of the Sywest Project site is outside the Sunset Redevelopment Area.)  The Sywest Project site is over 4,000 feet away from Mrs. Ocampo’s business.  

As part of the city council’s considerations, the council will be required to review and take several actions concerning the Sywest Project, including but not limited to, amending the site’s general plan designation, rezoning the project site, and site plan review.  Councilmember Ocampo would like to participate in the decisions related to the Sywest Project and asks if doing so would be permitted under the Act. 
ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)

Step One: Is Councilmember Ocampo a “public official?”
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency....”  (Section 82048.)  As a councilmember and member of the city’s redevelopment agency, 
Councilmember Ocampo is a public official within the meaning of the Act.
 
Step Two: Is Councilmember Ocampo making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)
When participating in decisions related to a retail development project, including actions such as amending the projects site’s general plan designation, rezoning, and site plan review, Councilmember Ocampo is making, participating in making, and/or influencing a government decision.   
Step Three: What are the “economic interests” of Councilmember Ocampo?

There are six kinds of economic interests recognized under the Act.  Those pertinent to your account of the facts are the following:

Real Property -- A public official has an economic interest in real property in which he or she has a direct, indirect, or beneficial interest with a fair market value of $2,000 or more.  (Section 87103(b); regulation 18703.2.) 

Business Entity -- A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more, or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(a) and (d); regulations 18703.1(a) and (b).)  

Sources of Income -- A public official has an economic interest in any source of income, which aggregates to $500 or more within 12-months prior to the decision.  (Section 87103(c); regulation 18703.3.)  
Personal Finances -- A public official has an economic interest in his or her personal finances including those of his or her immediate family.  This is known as the “personal financial effects rule.”  (Section 87103; regulation 18703.5.)
Lease: 

You state that Mrs. Ocampo leases an office within the Sunset Redevelopment Area.  The Act defines “interest in real property” to include “any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollars ($2,000) or more.”  (Section 82033.)  The terms “interest in real property” and “leasehold interest” as used in section 82033 do not include the interest of a tenant in a periodic tenancy of one month or less.  (Regulation 18233.)  Provided that the fair market value of the lease is $2,000 or more, and that it is not a periodic tenancy of one month or less, Councilmember Ocampo has an economic interest in the real property on which Mrs. Ocampo’s business is located by virtue of this lease. 

Mrs. Ocampo’s Business: 
You state that Mrs. Ocampo operates a real estate and lending business from the leased property.  The Act defines “indirect investment” to include any investment or interest owned by the official’s spouse.  (Section 87103.)  Providing that Councilmember Ocampo has a direct or indirect investment in Mrs. Ocampo’s business of $2,000 or more and that the business provides Councilmember Ocampo with income of $500 or more in the 12-months prior to the decision, Councilmember Ocampo has an economic interest in the business as a business entity and as a source of income.
  
Clients of Mrs. Ocampo’s: 

You have not identified any particular clients of Mrs. Ocampo who may also qualify as sources of income to Councilmember Ocampo.  We therefore cannot analyze any potential conflicts of interest Councilmember Ocampo may have with any particular clients of Mrs. Ocampo’s business.  However, we do point out that Councilmember Ocampo must still determine whether any of Mrs. Ocampo’s clients qualify as a source of income and whether a conflict of interest will arise from any of them.  Councilmember Ocampo would have an economic interest in any client of Mrs. Ocampo’s business who provides such income that Councilmember Ocampo would have a community property interest in the income of $500 or more in the 12-months prior to the decision.    

Additionally, Mrs. Ocampo is operating a real estate and lending business and may be receiving “commission income.”  Councilmember Ocampo has an economic interest in the sources of such “commission income” if his community property interest in the income is $500 or more in the 12-months prior to the decision.  Councilmember Ocampo should consult regulation 18703.3(c) for the Commission rules pertaining to the attribution of “commission income.”
  
Personal Finances: 
Councilmember Ocampo also has an economic interest in his personal finances and those of his immediate family.  A governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, income, assets or liabilities of the official or his or her immediate family increasing or decreasing.  (Regulation 18703.5.)     

Step Four: Are Councilmember Ocampo’s economic interests directly or indirectly involved in the decision?
Lease: 

Regulation 18704.2 lists the factors that determine whether an economic interest in real property, including a lease, is directly or indirectly involved in a governmental decision.  Subdivision (a)(1) states a general rule to the effect that when a public official’s real property is within 500 feet from the boundaries of a proposed project, that real property is directly involved in decisions relative to that project.  Additionally, subdivisions (a)(1) and (a)(5) provide that an economic interest in real property is directly involved in a government decision if the decision is to “designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions;” and the real property is located within 500 feet of the boundaries (or the proposed boundaries) of the redevelopment area.

From the facts submitted Councilmember Ocampo’s property interest is within the Sunset Redevelopment Area but over 4,000 feet from the Sywest Project.  The question becomes whether the Commission will use the distance between the Sywest Project and Councilmember Ocampo’s property interest to determine whether his property interest is directly or indirectly involved in the governmental decision.  Generally speaking, the Commission will measure from the boundary of property subject to the government decision when determining whether property is directly or indirectly involved.  For discrete projects within a redevelopment area the Commission will use the boundaries of the discrete project and not the boundaries of the redevelopment area.  (See Kuhn Advice Letter, No. A-05-069; Ball Advice Letter, No. I-03-240; and, Mais Advice Letter, No. A-03-302.)    
However, if the government decision is too interrelated to the redevelopment plan the Commission will measure from the boundaries of the redevelopment area to determine whether property is directly or indirectly involved.  (See regulation 18704.2(a)(5); and, Roach Advice Letter, No. I-91-405, supervisors who own property in redevelopment area are prohibited from participating in decisions concerning the adoption of the redevelopment plan and regarding the overall financing of the project.)
You have identified the following three specific governmental decisions: (1) amending the project site’s general plan designation, (2) rezoning the project site, and (3) site plan review.  It does not appear as though any of these decisions are so interrelated to the redevelopment plan that the Sunset Redevelopment Area would be considered the subject of the government decision.  Accordingly, Councilmember Ocampo’s property interest is over 4,000 feet from the Sywest Project and only indirectly involved in the three government decision you have identified.
  

Mrs. Ocampo’s Business:
Regulation 18704.1(a) states that a business entity or source of income is directly involved in a decision before the official’s agency when that business entity or source of income, either directly or by an agent:
 
�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3).)


�  If a public official’s office is listed in section 87200 (“87200 filers” include members of city councils) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)


	�  “Income” is defined to include any community property interest in the income of a spouse and a pro rata share of the income of any business entity or trust in which the official (or his or her spouse) owns directly, indirectly, or beneficially, a 10-percent or greater interest.  (Section 82030(a).)  As an example, if Mrs. Ocampo owns 100-percent of the business entity, Councilmember Ocampo has a community property interest in 50-percent of the income.  In other words, if Mrs. Ocampo owns 100-percent of the business and the business provides her with income of $1,000 or more, Councilmember Ocampo has an economic interest in the business, as a source of income, as his community property interest in such income would be $500 or more.  


	�  If Councilmember Ocampo suspects that he may have a conflict of interest arising from one or more clients of Mrs. Ocampo’s business or sources of “commission income,” it is advisable that he request additional written advice providing all relevant facts.  


	�  A copy of regulation 18704.2 is enclosed.  However, from the facts submitted, it does not appear that the other factors of regulation 18704.2 are applicable to Councilmember Ocampo’s situation.  


	�  You have suggested that additional decisions may come before Councilmember Ocampo.  As already addressed, if a decision is too interrelated to the redevelopment plan, Councilmember Ocampo’s property interest would be directly involved.  Without additional facts related to specific future decisions, the Commission cannot analyze these additional decisions.  If Councilmember Ocampo has further questions regarding particular decisions related to the Sywest Project and is concerned that the decisions may be too interrelated to the redevelopment plan, it is advisable that Councilmember Ocampo request additional written advice providing all relevant facts.  





