





May 2, 2006
John Bakker, Assistant City Attorney
Town of Los Altos Hills

Meyers Nave Riback Silver & Wilson

555 12th Street, Suite 1500

Oakland, CA 94607

RE:  Your Request for Advice

         Our File No. A-06-070
Dear Mr. Bakker:


This letter is in response to your request, on behalf of Councilmember Dean Warshawsky, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Do the Act’s conflict-of-interest provisions prohibit Mr. Warshawsky from participating in decisions related to a horse-riding facility, owned by the city, adjacent to his residential real property considering an appraisal concluding that the decisions “will not have any financial impact” on Mr. Warshawsky’s property.
CONCLUSION

Under the Act, it is presumed that this decision would have a material financial effect on Mr. Warshawsky’s economic interest in his real property, and that he would have a conflict of interest in this decision.  However, this presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on his property.  Reasonable reliance on an appraisal by a disinterested and otherwise qualified real estate professional, if based on an accurate understanding of the pertinent facts and circumstances, including the factors listed in regulation 18705.2 (b)(1)(A)-(C), will generally be treated as a good-faith effort by the public official to assess the financial effect of the decision.  If, in fact, the governmental decision will not have a reasonably foreseeable financial effect on Mr. Warshawsky’s economic interests, the appraisal provides evidence that the general presumption has been rebutted.  
FACTS


The Town of Los Altos Hills owns Westwind Property, which includes the Westwind Barn and certain other horse-riding facilities, such as a riding ring.  The town leases the Westwind Barn and certain associated property, including a pasture and riding ring, to the Friends of Westwind Barn, Inc., pursuant to a lease dated January 28, 2004, for a horse stable operation.


Mr. Warshawsky’s home, which he owns, is on an approximately one-acre parcel.  Mr. Warshawsky’s property borders the Westwind Property, but his property boundary is over 500 feet from the Westwind Barn building.


The following issues related in some way to the Westwind Property are likely to come before the council for decisions.    

1. Friends of the Westwind Barn, Inc. currently manage the Westwind Property under the governance of its board of directors.  The council is considering changing this governance structure so that the town would have more authority over the management of the Westwind Property.  This could potentially result in the town managing the facility directly.

2. In November, the council approved an application from Verizon Wireless for a site development review permit and conditional use permit for a wireless communications facility consisting of six antennae mounted on a 65-foot monopole, as well as a setback variance for a 289 square-foot equipment shed.  The facility is proposed near the southeast corner of the Westwind Barn.     Mr. Warshawsky abstained from this vote, citing the proximity of his property.  However, the council will consider a lease with Verizon in the future, and the council may consider the collocation of additional wireless carriers on the existing antenna facility.  
3. The Westwind Barn was built in the 1940’s.  There have been some discussions about the town potentially restoring and remodeling the Westwind Barn.  The council may consider a project to restore the Westwind Barn.

4. The town plans, develops and maintains an extensive system of pathways, as governed by a volunteer pathways committee.  A number of paths are on or adjacent to the Westwind Property, and the council may consider matters related to the maintenance and improvement of those pathways.  


The town commissioned an appraisal regarding Mr. Warshawsky’s potential financial interest in matters related to the Westwind Barn and the Westwind Property.  The appraisal concludes that “Mr. Warshawsky’s decisions in those matters related to Westwind Community Barn addressed in this appraisal report will not have any financial impact on his property.”  The appraisal report also notes that the appraisers considered the factors specified in regulation 18705.2(b)(1). 

ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)

Step One: Is Mr. Warshawsky a “public official?”
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency....”  (Section 82048.)  As a councilmember, Mr. Warshawsky is a public official within the meaning of the Act.
 
Step Two: Is Mr. Warshawsky making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)
When participating in decisions related to the governance of, the construction on, and the restoration of the Westwind Property, Mr. Warshawsky is making, participating in making, and/or influencing a government decision. 
Step Three: What are the “economic interests” of Mr. Warshawsky?
A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5). 

From the facts submitted the only economic interest indicated is                         Mr. Warshawsky’s economic interest in his residential real property.  As you have not provided any facts indicating that any other economic interest may be affected, our analysis is limited to Mr. Warshawsky’s economic interest in his real property.
  
Step Four: Is Mr. Warshawsky’s economic interest in his real property directly or indirectly involved in the decision?
In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.  (Regulation 18704(a).)  
The Act states that real property in which a public official has an economic interest is directly involved in a governmental decision if any part of the real property is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.  (Regulation 18704.2(a)(1).)  
Generally speaking, the decisions coming before the city council relate to the Westwind Property which is adjacent to the Mr. Warshawsky’s property.  Accordingly, since Mr. Warshawsky’s property is within 500 feet of the Westwind Property,            Mr. Warshawsky’s financial interest in his real property is directly involved in the government decision.  However, you have presented the fact that Mr. Warshawsky’s property is over 500 feet from the Westwind Barn.  The question becomes whether the Commission will use the distance between the Westwind Barn and Mr. Warshawsky’s property or the distance between the Westwind Property and Mr. Warshawsky’s property to determine whether Mr. Warshawsky’s property is directly involved in the governmental decision.     
The plain language of the regulation 18704.2(a)(1) requires that the distance be measured from the boundaries of the property that is the subject of the governmental decision.  However, in certain circumstances, where the governmental decision affects a clearly defined, specific, and isolated site, such as a particular building on a large tract of land, “the Commission has interpreted this regulation to allow the distance to be measured from that clearly defined and specifically affected portion.”  (McLaughlin Advice Letter, No. A-05-061.)



Under the facts as submitted, it does not appear as though the effect of the restoration of the Westwind Barn would be limited to a clearly defined, specific, or isolated site.  Considering the relationship between the Westwind Barn and the Westwind Property, which contains riding trails and pastures, affects on the Westwind Barn would also affect the Westwind Property.  Because the governmental decision does not appear to be localized to the Westwind Barn, we would consider the entire Westwind Property as being affected by the governmental decision.  Accordingly, the Commission would consider Mr. Warshawsky’s real property interest to be within 500 feet from the property subject to the government decision and Mr. Warshawsky’s property would be considered directly involved in the governmental decision.    
Steps Five and Six: Will there be a reasonably foreseeable material financial effect on Mr. Warshawsky’s economic interest in his real property?  

Any financial effect of a governmental decision on real property directly involved in the governmental decision is presumed to be material.  (Regulation 18705.2(a)(1).)  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.  (Ibid.)  The size of the financial effect does not matter; if there is any financial effect at all, even “one-penny,” that effect is presumed to be “material.” 

An effect on economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Whether a material financial effect is (or is not) reasonably foreseeable is necessarily a factual question that the public official is ultimately responsible to decide.  

You have provided us a copy of a letter written by a qualified real estate appraiser, in which the appraiser offers his opinion on the possible financial impacts of the decisions related to the Westwind Property.  Among other things, the appraiser stated that he considered the factors specified in regulation 18705.2(b)(1)(A)-(C), and found the decisions related to the Westwind Property “will not have any financial impact” on      Mr. Warshawsky’s property.    

�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  If a public official’s office is listed in section 87200 (“87200 filers” include members of city councils) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)


	�  We point out, that a public official always has an economic interest in his or her personal finances.  However, any financial effects the decisions could have on Mr. Warshawsky’s real property are considered to be effects on his real property interests and would not be analyzed separately under the “personal financial effects” rules.  (Reg. 18705.5(a).)  Accordingly, the personal financial effects rule does not appear to apply to Mr. Warshawsky’s circumstances and we will not discuss it further.


	�  For example, in the Krauel Advice Letter, No. I-92-118, the public official owned property within 300 feet of city-owned land.  The land consisted of the city hall, a local television studio, a public library, and a parking lot.  The potentially disqualifying decision concerned the public library.  The distance from the public official’s property to the library site was greater than 300 feet but within 2,500 (the standards in the regulation at that time).  The Commission advised that the greater distance was the proper measure for that decision so long as the decision was limited to the library site.  If the decision concerned all the city-owned land, the shorter distance was to be used.  For other examples of the application of this test see the Barker Advice Letters, No. I-02-050 and A-03-022.  





