




May 19, 2006
Tony Campos, Supervisor
Fourth District

617 East Lake Ave.

Watsonville, CA  95076

RE:  Your Request for Informal Assistance
         Our File No. I-06-072
Dear Mr. Campos:

This letter is in response to your request regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  As your request seeks general guidance beyond a specific governmental decision, we are treating your request as one for informal assistance.

QUESTIONS

1.  Do the Act’s conflict-of-interest provisions prohibit you from participating in decision to rezone six parcels to higher density despite owning a residential rental unit within 500 feet of two of the six parcels?


2.  Do the Act’s conflict-of-interest provisions prohibit you from participating in decision to amend the County’s affordable housing program, as related to the six parcels to be rezoned, despite owning a residential rental unit within 500 feet of two of the six parcels?

CONCLUSIONS

1. and 2.  Your economic interest in your real property appears to be directly related to the decisions to rezone the parcels and to amend the affordable housing program.  The financial effect of such decisions is presumed to be material.  Accordingly, you may not participate in the decisions unless you prove that the presumption has been rebutted and determine that there will be no reasonably foreseeable material financial effects on your other economic interests 
FACTS


You are a member of the Santa Cruz County Board of Supervisors (“Board”) and the Santa Cruz County Redevelopment Agency Board (“RDA”).  Santa Cruz County (“County”) has recognized that an approximately 22-acre shortfall exists of sites that are zoned for and can accommodate high density housing projects sufficient to meet the affordable housing need identified in the Regional Housing Needs Assessment process.

The County Planning Department (“CPD”) has requested that the Board consider rezoning six properties to (approximately 25.3 acres) to higher density.  In identifying these six sites, the CPD considered several factors including the sites’ feasibility for development, necessary environmental review, and the location and distribution of affordable housing throughout the County.  The process for the individual rezoning, the related environmental process, and actual rezoning of properties is expected to be complex and controversial and is likely to take place over the next several months after the Board gives its conceptual approval of the sites proposed by the planning department.

The following are the sites identified for rezoning by the CPD: Parcel A (Live Oak Planning Area, 3.6 acres); Parcel B (Live Oak Planning Area, 3.2 Acres); Parcel C (Soquel Planning Area, 5.1 acres); Parcel D (Aptos Planning Area, 2.8 acres); Parcel E (Pajaro Valley Planning Area, 5.6 acres); and Parcel F (Pajaro Valley Planning Area, 5 acres).  To meet the County’s needs, the CPD is recommending rezoning the full 25.3 acres.  In a telephone call on May 11, 2006, you noted that there are approximately four additional parcels identified as alternatives to the six parcels as identified by the CPD.   

In addition to the rezoning vote, the CPD is asking the Board and ultimately the RDA to approve the following changes to the County’s affordable housing program:
· Developers of sites rezoned as discussed above would be required to provide 40% of the units at a price affordable to moderate income households (for ownership projects) or low/very low income house holds (for apartment projects).  In order to ensure that the community receives housing priced for a more diverse range of income levels, developers of these rezoned sites would be required to provide a legal binding right to the RDA to write-down (or subsidize) the cost (to purchasers for ownership units and to developers for rental units) of up to half of the required affordable units to a level affordable to low income house holds (for ownership projects) or very low income (for apartment projects).

In the telephone call on May 11, 2006, you indicated that the amendment to the affordable housing program would only apply to the parcels that the Board chooses to rezone to higher density as proposed by the CPD.  


You do not own any of the properties that are proposed to be rezoned.  However, you own residential rental property located within 500 feet of the boundaries of Parcels E and F as identified above.  
ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)

Step One: Are you a “public official?”
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency....” (Section 82048.)  As a member of the Board and the RDA, you are a public official within the meaning of the Act.

Step Two: Are you making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  As a member of the Board and the RDA, you are making, participating in making, and/or influencing a government decision when participating in a vote to rezone the six parcels and/or amend the affordable housing program.   
Step Three: What are your “economic interests?”
There are six kinds of economic interests recognized under the Act.  Those pertinent to your account of the facts are the following:

Real Property -- A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); regulation 18703.2.)
Business Entity -- A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more, or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management. (Sections 87103(a) and (d); regulations 18703.1(a) and (b).)


Sources of Income -- A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12-months prior to the decision.  (Section 87103(c); regulation 18703.3.)  “Income” is defined to include a pro rata share of the income of any business entity or trust in which the official (or his or her spouse) owns directly, indirectly, or beneficially, a 10-percent or greater interest.  (Section 82030(a).) 
Personal Financial Effects -- A public official has an economic interest in his or her personal finances, including those of his or her immediate family.  This is known as the “personal financial effects” rule.  (Section 87103; regulation 18703.5.)
Real Property:

You have stated that you own real property within 500 feet of Parcels E and F.  From all indications it appears that your investment in such real property is $2,000 or more.  Accordingly, you have an economic interest in this real property.  (Section 87103(b).)
Rental Business:

You have indicated that the property you own contains a residential rental unit.  Presumably, you have an investment of $2,000 or more in this rental business, are a director, officer, partner, trustee, employee, or manager or the rental business, and receive income of $500 or more in the 12-months prior to the decision from the rental business.  Therefore, you have an economic interest in the rental business as a business entity and as a source of income.  (Section 87103 (a), (c), and (d).)
Tenant:

Providing that you receive income of $500 or more in the 12-months prior to the decision from any particular tenant of the rental unit, you also have an economic interest in the tenant as a source of income.  (Section 87103(c).)
Personal Finances:

You also have an economic interest in your personal finances and those of your immediate family.  A governmental decision will have an effect on this economic interest if the decision will result in the personal expenses, income, assets or liabilities of the official or his or her immediate family increasing or decreasing.  (Section 87103; regulation 18703.5.)     

Step Four: Are your economic interests directly or indirectly involved in the decision?
Real Property: 

Regulation 18704.2 (copy enclosed) lists the factors that determine whether an economic interest in real property is directly or indirectly involved in a governmental decision.  Subdivision (a)(1) states a general rule that when a public official’s real property is within 500 feet from the boundaries of a proposed project, that real property is directly involved in decisions relative to that project.  From the facts submitted, it does not appear that the other factors of regulation 18704.2 are applicable to your situation.  

The plain language of the regulation 18704.2(a)(1) provides that the distance from the public official’s real property is measured from the boundaries of the property that is the subject of the governmental decision.  Your property is within 500 feet of the property subject to the decision and your property interest is directly involved in both the decision to rezone the six properties and the decision to amend the affordable housing program.
 
Rental Business and Tenant:

�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3).)


�  If a public official’s office is listed in section 87200 (“87200 filers” include members of  a county’s board of supervisors) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)


	�  We note that if a “governmental decision solely concerns the amendment of an existing an existing zoning ordinance or other land use regulation (such as changes in the uses permitted, or development standards applicable, within a particular zoning category) which is applicable to all other properties designated in that category” the economic interest in real property is only indirectly involved in a governmental decision.  (Regulation 18704.2(b) and (b)(1).)  However, you have indicated that the decision to amend affordable housing program would only apply to the parcels that the Board chooses to rezone to higher density as proposed by the CPD.  Accordingly, the decision to amend the affordable housing program is not applicable to all properties designated in a particular category and your economic interest in real property is directly involved in the decision.  





