




May 25, 2006
Susan C. Larson

Deputy Director

DMV

P.O. Box 932345

Sacramento, CA  94232-3450

RE:  Your Request for Informal Assistance
         Our File No. I-06-073
Dear Ms. Larson:

This letter is in response to your request regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your request is general in nature, we provide you with informal assistance on your questions.
  The Commission’s assistance is limited to matters arising under the Act. (Regulation 18329(b)(8)(D).)  
QUESTION


Do your stock holdings give rise to conflicts of interest under the Act with respect to your duties as Deputy Director of the Motor Carrier Division of the Department of Motor Vehicles or as a voting member of the Department’s Information Technology Governance Council? 

CONCLUSION

You have a conflict of interest that would prohibit you from participating in any governmental decision if it is reasonably foreseeable that a decision would have a material financial effect upon any business entity in which you have an investment of $2,000 or more.

FACTS

You are the Deputy Director of the Motor Carrier Division of the Department of Motor Vehicles (the “DMV”).  You own stock in Apple Computer Inc., Cisco Systems, Inc., Exxon Mobil Corp., Intel, Microsoft and Oracle Corp.  All of these companies are listed on the Fortune 500 list.  The current value of your investment in each of these stocks, except for Oracle Corp., is greater than $2,000.

A concern has been expressed that your stock holdings, particularly your holdings in Microsoft, could present a conflict of interest.  As a result of that concern and because you believe that perception is a key factor in determining whether a conflict of interest exists, you have recused yourself from a project you had sponsored in your division involving procurement of a web-based interface system through which motor carriers can register their vehicles.  You have not requested advice as to whether your participation in that project gives rise to a conflict of interest under the Act.


Instead, you are requesting advice as to whether your stock holdings give rise to a conflict of interest with respect to your duties as Deputy Director of the Motor Carrier Division which includes duties associated with your participation in the DMV’s Information Technology Governance Council (“Technology Council”).  You have enclosed a copy of your Position Duty Statement and the Technology Council’s charter which you ask that we consider in rendering our advice.  
The enclosures describe at least fourteen specific duties: 
· Coordinating “development, analysis and evaluation” of legislation and regulations;
· Responding to various entities regarding policy and operations issues;
· Bringing together industry officials and DMV representatives so that industry may advise DMV regarding industry issues;
· Formulating policies;
· Resolving commercial vehicle issues;
· Acting as contact person and spokesperson;
· Managing and directing sensitive work;
· Coordinating and facilitating customer services;
· Determining IT business delivery mechanisms that will be used to facilitate administration of DMV programs;
· Determining how department dollars should be invested in IT projects, infrastructure and staffing;
· Approving IT policies that guide the use and deployment of technology and approve standards that will have a significant impact on DMV operations or fiscal matters;
· Facilitating resolution of issues when an IT advisory committee cannot make a decision;
· Voting on decisions on how DMV resources are allocated on IT projects;
· Voting on decisions on which IT products or platforms would best meet DMV needs.





ANALYSIS
The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Conflicts of interest under the Act arise only in the context of governmental decisions.  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. 

The Commission has adopted an eight-step standard analysis for deciding whether a public official has a disqualifying conflict of interest in a governmental decision.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Step One.  Are you a “public official” within the meaning of section 87100?  

Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  You have correctly identified yourself as a public official as an employee and IT Council member of the DMV, a state agency.
Step Two.  Are you making, participating in making or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decision maker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)

As a high-ranking official of the DMV and based upon the description of your duties, you will be making, participating in making and influencing governmental decisions.
Step Three.  What are your economic interests?  What are the possible sources of a financial conflicts of interest?
The economic interests from which conflicts of interest may arise are described in section 87103 and regulations 18703-18703.5.  There are six kinds of economic interests:
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more.  (Section 87103(a); regulation 18703.1(a).)

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); regulation 18703.1(b).)
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); regulation 18703.2.)
· An official has an economic interest in any source of income, including promised income, totaling $500 or more within 12 months prior to the decision.  (Section 87103(c); regulation18703.3.)

·  A public official has an economic interest in any source of gifts to him or her if the gifts total $360 or more within 12 months prior to the decision.  (Section 87103(e); regulation18703.4.)
· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is commonly referred to as the “personal financial effects” rule.  (Section 87103; regulation 18703.5.)

Your letter, which asks only about your stock holdings, indicates that you have two economic interests arising out of your stock ownership.  The corporations in which you have invested  $2,000 or more are business entities in which you have an economic interest.  (Section 87103(a); regulation 18703.1(a).)
  You also have an economic interest in your personal assets, including the stocks you own.  (Section 87103 and regulation 18703.5 
Step Four.  Will your economic interests be directly or indirectly involved in 
a governmental decision?
A person, including business entities, sources of income, and sources of gifts, is
directly involved in a decision before an official’s agency when that person, either directly or by an agent:

“(1) Initiates the proceeding in which the decision will be                       made by filing an application, claim, appeal, or similar                 request or;
�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  


	


�  Informal assistance does not provide the requestor with the immunity provided by a Commission opinion or formal written advice. (Regulation 18329(c)(3).)


�  You have not indicated whether any of your stocks pay dividends.  If they do, the corporations may be sources of income to you under section 87103(c) and regulation 18703.3. 





