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April 25, 2006
Ben Davidian
Attorney At Law

P.O. Box 2642

Fair Oaks, CA  95628

RE:  Your Request for Advice

         Our File No. A-06-074
Dear Mr. Davidian:

This letter is in response to your request on behalf of Tom Harman and his committee Tom Harman for Senate – 2006 Election, regarding the campaign provisions of the Political Reform Act (the “Act”).

QUESTION


May Tom Harman establish a “legal defense fund” under section 85304, to pay attorney’s fees and related costs reasonably incurred in preparation for and in defense of an election contest in which he has been named as a defendant?
CONCLUSION


Yes.  Under the circumstances you describe, Assemblymember Harmon may establish a legal defense fund under section 85304.
FACTS


You serve as legal counsel for the campaign committee “Tom Harman for Senate – 2006 Election.”  Tom Harman (“Harman”) currently serves as an Assemblyman representing the 67th Assembly District of California.  Harman was a candidate for the Republican Party nomination for the 35th District State Senate seat in the April 11, 2006 special election.  His Republican primary opponent in that election was Dana Point City Councilwoman Diane Harkey (“Harkey”).  


Following completion of the vote count after the election, Harman was declared the winner by Acting Registrar of Voters Neal Kelley.  His margin of victory was 236 votes out of 98, 344 votes cast.  Immediately after the election results were announced, Harkey demanded a full hand recount, which is currently in progress.  You expect that the recount will be concluded on or about Thursday, April 27, 2006.


On Friday, April 21, 2006, through her legal counsel Darryl Wold, Harkey filed a Verified Statement of Election Contest entitled “Diane Harkey, an Individual, Contestant vs. Tom Harman, an individual; and Larry Caballero, an individual, Defendants.”  Larry Cabellero was seeking the Democratic Party nomination.  The Verified Statement alleges irregularities in the initial ballot count and in the recount.  By this litigation Harkey seeks such relief from the court “as may be necessary to properly count the votes.”  





ANALYSIS




Section 85304 provides that:
“(a) A candidate for elective state office or an elected state officer may establish a separate account to defray attorney’s fees and other related legal costs incurred for the candidate’s or officer’s legal defense if the candidate or officer is subject to one or more civil or criminal proceedings or administrative proceedings arising directly out of the conduct of an election campaign, the electoral process, or the performance of the officer’s governmental activities and duties.  These funds may be used only to defray those attorney fees and other related legal costs.

(b) A candidate may receive contributions to this account that are not subject to the contribution limits set forth in this article. However, all contributions shall be reported in a manner prescribed by the commission.

(c) Once the legal dispute is resolved, the candidate shall dispose of any funds remaining after all expenses associated with the dispute are discharged for one or more of the purposes set forth in paragraphs (1) to (5), inclusive, of subdivision (b) of Section 89519.”

You have told us that Assemblymember Harmon has been named a defendant in a civil proceeding arising directly out of the conduct of an election campaign, as required for application of section 85304.  Regulation 18530.4 details the reporting requirements for “legal defense funds” raised under section 85304, requiring first that the candidate open a controlled committee to administer a bank account, separate from any other bank account held by the candidate, established specifically for the deposit of these funds. 
Although “legal defense funds” are raised, deposited, and reported under rules that differ somewhat from corresponding provisions governing campaign funds generally, monies raised and spent by a candidate under section 85304 are campaign funds, and as such are subject to the “personal use” limitations on expenditures of campaign funds.
    As pertinent here, section 89513(b) articulates the general rule that: 

“Campaign funds shall not be used to pay for or reimburse the cost of professional services unless the services are directly related to a political, legislative, or governmental purpose.” 

Section 89514 applies this rule specifically to payment of attorney’s fees:
“Expenditures of campaign funds for attorney’s fees and other costs in connection with administrative, civil, or criminal litigation are not directly related to a political, legislative, or governmental purpose except where the litigation is directly related to activities of a committee that are consistent with its primary objectives or arises directly out of a committee’s activities or out of a candidate’s or elected officer’s activities, duties, or status as a candidate or elected officer, including, but not limited to, an action to enjoin defamation, defense of an action to enjoin defamation, defense of an action brought for a violation of state or local campaign, disclosure, or election laws, and an action arising from an election contest or recount.”


Section 89514 states in effect that expenditures for attorney’s fees and costs in defense of an action arising from an election contest or recount are directly related to a political, legislative or governmental purpose because such litigation is directly related   to activities of an election committee that are consistent with its primary objectives and/or which arise out of the committee’s activities.  We therefore conclude that Assemblymember Harman may properly establish a legal defense fund committee and associated bank account, for the purpose of defending the litigation you have described, in accordance with the rules outlined in this letter.   
If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Lawrence T. Woodlock



Senior Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� We note that the language of section 85304 is permissive regarding the establishment of a separate bank account.  A candidate is not required to establish a separate account for payment of legal defense costs.  He or she may choose instead to pay legal defense costs from funds in an existing campaign account, raised under limits and consistent with section 89514.  Section 85304 offers an alternative method that permits candidates to raise legal defense funds free of contribution limits, if the candidate is willing to open a separate committee and otherwise comply with the additional terms of section 85304. (See August 28, 2001 Staff Memorandum entitled: Adoption of Regulations Implementing Sections 85304 (Legal Defense Fund) and 85700 (Donor Information/Contribution Return); Proposed Regulations 18530.4, 18570.)  





