File No. A-06-077a

Page No. 5






August 17, 2006
Sharon L. Burris, District Secretary

Contra Costa Water District

1331 Concord Avenue

P. O. Box 94524

Concord, CA  94524

RE:  Your Request for Advice

         Our File No. A-06-077a
Dear Ms. Burris:

This letter is in response to your request on behalf of the Contra Costa Water District regarding the conflict-of-interest code provisions of the Political Reform Act (the “Act”).
  This amended letter corrects a factual misunderstanding regarding Contra Costa Water District’s status as a multi-county agency rather than a county agency.  You should disregard the Burris Advice Letter, Our File No. A-06-077.
QUESTION

Must certain employees of Legg Mason Equity Funds file the statement of economic interest (Form 700), whether because of section 87200 or the Contra Costa Water District’s conflict of interest code?  

CONCLUSION

None of the employees of Legg Mason Equity Fund will be required to file Form 700 either as “other public officials who manage public investments” or “consultants” under the Contra Costa Water District’s conflict of interest code.  

FACTS

The law firm of Bold, Polisner, Maddow, Nelson, & Judson serves as General Counsel to the Contra Costa Water District (“CCWD”).  In this capacity, the firm has submitted further facts relevant to the Burris Advice Letter, No. I-06-77 on your behalf.

The additional facts are that CCWD, a county water district, organized and existing under the provision of the county water district law (Water Code section 30000), is an independent special district whose territorial jurisdictional boundary includes property located both in Contra Costa County and in Alameda County.  The initial request did not specify that the district operates in two counties.  

Pursuant to the provisions of the County Water District Law (Water Code sections 30,000 et seq.), the CCWD has its own retirement system (“Plan”) over which the CCWD’s Board of Directors is ultimately responsible and into which CCWD and employees make contributions.  An appointed Retirement Board oversees its operations and a CCWD manager serves as its individual trustee.  Investment of the Plan’s funds is the responsibility of the Retirement Board, which obtains advice pursuant to contracts with retirement plan design professionals and an actuary.  Plan funds are in the custody of a corporate trustee (i.e., a bank) and are distributed in accordance with directives from CCWD to the investment management firms.  


The investment management firms are recommended by the Retirement Board (with the approval of the Board of Directors) and charged with the responsibility and authority to invest portions of the Plan’s funds in various assets (e.g., stock, fixed income assets, real estate).  Your specific question regards the decision to invest the Plan’s funds in the Legg Mason Equity Fund (“Fund”).

The Fund is an open-end management investment company (commonly referred to as a “mutual fund”), which is registered as such with the U.S. Securities and Exchange Commission (“SEC”) under the Investment Company Act of 1940.  The Fund’s shares, including those shares that are held by the Plan on behalf of Plan participants, are registered with the SEC pursuant to the Securities Act of 1933 and are available for sale to the public.  Sales of the Fund’s shares to the public, including sales to the Plan and Plan participants, are governed by the Fund’s prospectus.

The Fund is an investment pool in that the investments of all Fund shareholders are pooled and then used to invest in particular securities.  All securities in which the Fund invests are held by the Fund and no shareholder has any rights or ownership to any of the individual securities that the Fund purchases.  Fund shareholders, including the Plan on behalf of Plan participants, hold shares in the Fund, the price of which is calculated daily and is based on the underlying investments of the Fund.  All shareholders are treated equally and no shareholder has the ability to mandate which particular security a Fund should buy or sell. 

All of the investment decisions for the Fund are made by an investment manager that the Fund has contracted with at arms-length.  The investment decisions made on behalf of the Fund are consistent with the Fund’s investment objective and strategies as described in the prospectus, and are for the benefit of all Fund shareholders.  
Neither the investment manager for the Fund nor the Fund’s principal underwriter/distributor, Legg Mason Investor Services, LLC, has the authority or discretion to authorize any buy or sell orders of Fund shares on behalf of the Plan or Plan participants. 

ANALYSIS
Under the Act, state and local public officials file periodic statements of economic interests (Form 700) for the purpose of disclosing pertinent economic interests.  These individuals are required to file the Form 700 pursuant to either section 87200 or section 87300.  We will begin our analysis with section 87200, which imposes broad disclosure obligations on various high level public officials, including “other public officials who manage public investments.”  (Section 87200.)  Regulation 18701(b)(1) defines “other public officials who manage public investments” to include: 


“(A) Members of boards and commissions, including pension and retirement boards or commissions, or of committees thereof, who exercise responsibility for the management of public investments; 


(B) High-level officers and employees of public agencies who exercise primary responsibility for the management of public investments, such as chief or principal investment officers or chief financial managers. This category shall not include officers and employees who work under the supervision of the chief or principal investment officers or the chief financial managers; and 


(C) Individuals who, pursuant to a contract with a state or local government agency, perform the same or substantially all the same functions that would otherwise be performed by the public officials described in subdivision(b)(1)(B) above.”
 
Regulation 18701(b) (2), (3) and (4) set forth the following definitions:


“(2) ‘Public investments’ means the investment of public moneys in real estate, securities, or other economic interests for the production of revenue or other financial return.


(3) ‘Public moneys’ means all moneys belonging to, received by, or held by, the state, or any city, county, town, district, or public agency therein, or by an officer thereof acting in his or her official capacity, and includes the proceeds of all bonds and other evidences of indebtedness, trust funds held by public pension and retirement systems, deferred compensation funds held for investments by public agencies, and public moneys held by a financial institution under a trust indenture to which a public agency is a party.


(4) ‘Management of public investments’ means the following non-ministerial functions: directing the investment of public moneys; formulating or approving investment policies; approving or establishing guidelines for asset allocations; or approving investment transactions.”
Although managers of the Fund exercise discretion and make investment decisions when they invest the money CCWD invests in the mutual fund, the Commission has interpreted the phrase “other public officials who manage public investments” to not include mutual fund managers merely because a public agency chooses to invest its public moneys in the mutual fund just as any member of the public.   (Tolentino Advice Letter, No. I-94-359.)  Therefore, the managers of the Fund do not have to file Form 700 pursuant to section 87200.

Next, we will look at the second prong of your question:  whether or not the mutual fund managers should be filing as “consultants” under CCWD’s conflict of interest code
 and section 87300.   

Section 82048 and regulation 18701(a) provide definitions of the term “public official” to include a “consultant of a state or local government agency . . . .”  Regulation 18701(a)(2) defines “consultant” as:

“. . . an individual who, pursuant to a contract with a state or local government agency:
 
(A) Makes a governmental decision whether to:

1. Approve a rate, rule, or regulation;
2. Adopt or enforce a law;
3. Issue, deny, suspend, or revoke any permit, license, application, certificate, approval, order, or similar authorization or entitlement;
4. Authorize the agency to enter into, modify, or renew a contract provided it is the type of contract that requires agency approval;
5. Grant agency approval to a contract that requires agency approval and to which the agency is a party, or to the specifications for such a contract;
6. Grant agency approval to a plan, design, report, study, or similar item;
7. Adopt, or grant agency approval of, policies, standards, or guidelines for the agency, or for any subdivision thereof; or
 
(B) Serves in a staff capacity with the agency and in that capacity participates in making a governmental decision as defined in regulation 18702.2 or performs the same or substantially all the same duties for the agency that would otherwise be performed by an individual holding a position specified in the agency’s Conflict of Interest Code under Government Code section 87302.”

Regulation 18701(a)(2) establishes two criteria for qualification as a consultant and an individual who satisfies either criterion is a consultant for purposes of the Act.  First, an individual may be a “consultant” if the individual performs, pursuant to contract, any of the actions described in subsections (a)(2)(A)(1) - (7).  Alternatively, an individual may be a consultant if the individual “serves in a staff capacity with the agency” or “performs the same or substantially all the same duties for the agency that would otherwise be performed by [a staff member]” under subsection (a)(2)(B).  
According to your facts, it does not appear that the mutual fund employees perform any of the duties specified in subpart (A) of subdivision (a)(2) of the regulation.  They invest CCWD’s funds, along with other investors’ funds, but they do not appear to authorize or grant approval for CCWD to enter into any contracts.  Therefore, we must determine if the mutual fund employees meet the second criterion; i.e., do the mutual fund employees serve in a staff capacity?  As detailed above, a person does not serve in a staff capacity unless the person performs substantially all the same tasks as would be performed by a staff member and engages in a governmental decisionmaking process (either making, participating in making or influencing the decision).  Based on the information you have provided, it does not appear likely that the mutual fund employees perform tasks similar to any staff of the CCWD.  This fact alone leads us to the conclusion that the mutual fund employees are not consultants under the Act.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  Adrianne Korchmaros

Political Reform Consultant II

AK:rd

I:\AdviceLtrs\I-06-077a
cc:  Robert B. Maddow
Corrected Letter 08/17/06
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� CCWD’s territorial jurisdictional boundary includes property located both in Contra Costa County and in Alameda County.  It is therefore a multi-county district falling within the provisions of section 82011(a), which means that its code reviewing body is the Commission.  Because the Commission is the code reviewing body for CCWD, it is authorized to provide advice with regard CCWD’s conflict of interest code.  (Regulation 18329.5.)  





