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July 26, 2006
Hanspeter Walter
Department of Water Resources

Division of Environmental Services

3251 S Street 

Sacramento, CA  95816

RE:  Your Request for Informal Assistance
         Our File No. I-06-078
Dear Mr. Walter:

This letter responds to your request for advice regarding the post-governmental employment provisions of the Political Reform Act (the “Act”).
  Because your letter seeks general information, we are treating your request as one for informal assistance. 
  
QUESTIONS


1.  Do the Act’s post-governmental employment restrictions apply to me? 

2.  Is the preparation of an environmental impact report (“EIR”) described herein a proceeding subject to the permanent ban under Government Code sections 87401 and 87402?


3.  As a private attorney, may I represent parties that have conflicts or contracts with the Department of Water Resources if I was never involved in the matter while employed there?

CONCLUSIONS

1.  The Act’s post-governmental employment restrictions apply to you only if you meet the criteria provided under those restrictions as outlined herein.

2.  Yes.  Because the EIR involved specific parties and you were involved in making recommendations and had access to confidential information, we would consider this a proceeding in which you participated for purposes of the permanent ban.

3.  The permanent ban does not prevent you from representing clients in any proceeding in which you did not participate.  However, under the facts presented, the provisions of the one-year ban may apply to you and could affect you ability to represent.  clients on any matters before your former agency as outlined below.
FACTS


You have worked at the California Department of Water Resources (“DWR”) since January 2001.  You are a rank and file staff member.  When you started, your job classification was Environmental Specialist, Range B.  The classification was renamed, and you were promoted several years ago to the Environmental Scientist III classification.  Your work consists mainly of reviewing environmental impact reports to ensure that the department complies with the California Environmental Quality Act.

In performing your job, you have participated in the preparation of environmental impact reports and have made recommendations about the proper methodology for analyzing particular environmental impacts.  Your participation generally involves adding technical and scientific information and knowledge to promote accurate environmental analyses in department documents.

While employed at DWR, you have also been attending law school.  You will graduate this May and have accepted an associate attorney position with a law firm in town that often works on projects in which the DWR is also involved.  At times, this law firm represents individuals that may have conflicts or contracts with DWR.  You have not provided us with any specific information regarding matters on which you will be working.

In a recent telephone conversation, you indicated that your position is not designated in your agency’s conflict of interest code and that you have now left the agency.  Additionally, your former direct supervisor, Dolores Brown, indicated in a telephone conversation that you did not serve in a decision-making capacity while at DWR and that you did not participate in the making of decisions which might foreseeably have had a material financial effect on persons or entities doing business with, dealing with, or appearing before DWR.
ANALYSIS

Public officials who leave state service are subject to two types of post-governmental restrictions under the Act, colloquially known as the “revolving door” prohibition and the permanent ban on “switching sides.”  The first restriction is the “permanent ban” prohibiting a former state employee from “switching sides” and participating, for compensation, in any specific proceeding involving the State of California if the proceeding is one in which the former state employee participated while employed by the state (see sections 87401-87402, regulation 18741.1).  The second restriction is the “one-year ban” prohibiting certain state employees from communicating, for compensation, with his or her former agency for the purpose of influencing certain administrative or legislative action (see section 87406, regulation 18746.1).

I. The Permanent Ban on “Switching Sides”

The first post-employment restriction under the Act is a permanent prohibition on influencing any judicial, quasi-judicial, or other proceeding in which the administrative official participated while in state service.  (Sections 87401 and 87402; regulation 18741.1.)  In other words, a public official may never “switch sides” in a proceeding after leaving state service.
Sections 87401 and 87402 provide:
  “No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:
  
“(a) The State of California is a party or has a direct and substantial interest.
  
“(b) The proceeding is one in which the former state administrative official participated.”  (Section 87401.)
“No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.”  (Section 87402.)


Section 87400 (b) defines state administrative official as:

“(b) ‘State administrative official’ means every member, officer, employee of a state administrative agency who as part of his or her official responsibilities engages in any judicial, quasi-judicial or other proceedings in other than a purely clerical, secretarial or ministerial capacity.”

DWR is a state administrative agency under section 87400(a).  Accordingly, if as part of your responsibilities while employed at DWR you engaged in any judicial, quasi-judicial, or other proceedings, in other than a purely clerical, secretarial, or ministerial capacity, you are considered a state administrative official, and the provisions of sections 87401 and 87402 would apply to you.

Section 87400(c) defines “judicial, quasi-judicial, or other proceeding as:

“(c) ‘Judicial, quasi-judicial or other proceeding’ means any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to, any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.”
A state administrative official is considered to have “participated” in a proceeding if the official took part “personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information as an officer or employee....”  (Section 87400(d).)  According to your facts, you participated in a claim or controversy involving specific parties by making formal recommendations, rendering advice, and using confidential information.  Therefore, your involvement was more than clerical, secretarial, or ministerial, and the permanent ban potentially applies to you. 
 “The permanent ban does not apply to a ‘new’ proceeding even in cases where the new proceeding is related to or grows out of a prior proceeding in which the official had participated.  A ‘new’ proceeding not subject to the permanent ban typically involves different parties, a different subject matter, or different factual issues from those considered in previous proceedings.” (Rist Advice Letter, No. A-04-187.)

As an example of one of your duties, in a subsequent telephone conversation you indicated that one of the projects on which you worked during you tenure at DWR involved reviewing and making recommendations regarding the preparation of an EIR for DWR.  This project resulted in part from a court order in response to a lawsuit.  This project meets the definition of a proceeding, and by your work on the EIR you participated in that proceeding with respect to making recommendation, rendering advice, and presumably using confidential information.  According, the permanent ban prohibits you from representing, for compensation, any person other than the State of California regarding that proceeding.

 To apply the permanent ban to other situations, you need to determine if any of the actions in which you now wish to engage on behalf of your new employer involve a proceeding in which you participated while employed at DWR.  (Regulation 18741.1(a)(4).)  If you have any questions in this regard, you may write for further advice describing the specific actions in which you were involved.
II. The One-Year Ban ─ “Revolving Door”
A. Application of the One-Year Ban.
Section 87406 of the Act prohibits specified officials from acting as an agent or attorney or otherwise representing, for compensation, “any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof,” for one-year after the official left the agency’s employment “if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”  An appearance before a state administrative agency does not include an appearance in a court of law or before an administrative law judge.  (Section 87406(d), see also regulation 18746.1.)
Regulation 18746.2(a) further provides:

  “(a) For purposes of Government Code Section 87406, a formal or informal appearance or oral or written communication is for the purpose of influencing if it is made for the principal purpose of supporting, promoting, influencing, modifying, opposing, delaying, or advancing the action or proceeding.  An appearance or communication includes, but is not limited to, conversing by telephone or in person, corresponding with in writing or by electronic transmission, attending a meeting, and delivering or sending any communication.” (Emphasis added.)


You have indicated that while employed at DWR your position was not designated in the agency’s conflict of interest code, and you were not required to file an annual statement of economic interests.  


However, under section 87406, the one-year ban is not limited to designated employees.  The one-year ban
 applies to two kinds of former state employees: (1) those employees who held a position which was listed as a designated employee position in their former agency’s conflict of interest code; and (2) those employees who held a position which was not listed as a designated employee position in their former agency’s conflict of interest code, but nevertheless made or participated in the making of governmental decisions which had a reasonably foreseeable material effect on any financial interest. (Regulation 18746.1, copy enclosed.)

Section 87302 requires agencies to enumerate positions which involve the making or participating in the making of decisions which may foreseeably have a material financial interest for each such position.  If DWR properly made a determination that your position should not be included in its conflict of interest code, pursuant to the requirements of section 87302, the one-year ban would not apply to you.  If, however, you held a position at DWR that entailed the making or participation in the making of governmental decisions and that position should have been designated in the conflict of interest code for DWR, the one-year ban still applies to you.  (Section 87406(d)(1); regulation 18746.1(a)(2); West Advice Letter No. I-02-077; Unterreiner Advice Letter, No. I-98-299.)  In other words, the ban applies to both designated employees and those who should be designated.
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed).


	� The one-year period commences when the employee is no longer under an employment agreement, and no longer receiving compensation, including compensation for “unused vacation time” from his or her former agency. (Reg. 18746.1(b)(1); Weil Advice Letter, No. A-97-247; Negrete Advice Letter, No. A-99-177.).








