




August 25, 2006
Chad A. Jacobs
Deputy City Attorney

Office of the City Attorney
City and County of San Francisco

City Hall

1 Dr. Carlton B. Goodlett Place, Suite 234
San Francisco, CA 94102
RE:  Your Request for Advice

         Our File No. A-06-082
Dear Mr. Jacobs:
This letter is in response to your request for advice on behalf of Supervisor Ross Mirkarimi regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS

1.  Does Supervisor Mirkarimi’s ownership interest in a building that could participate in San Francisco’s (the “City’s”) lottery to receive a permit to convert the building into a condominium create a prohibited conflict of interest under the Act that would preclude him from participating in a governmental decision relating to proposed legislation that would prevent owners of buildings where specific evictions have occurred from being eligible for the lottery, even if no such evictions have occurred in his building?


2.  If so, would the conflict be a non-disqualifying conflict of interest based on the “public generally” exception because more than 5,000 units in San Francisco could potentially participate in the lottery, or does the “public generally” exception not apply because fewer than 5,000 units actually participate in the lottery process? 


3.  If a prohibited conflict of interest exists that is not resolved by the “public generally” exception, may Supervisor Mirkarimi take affirmative actions to completely and unequivocally renounce any intent to avail himself of the material financial benefit giving rise to the conflict of interest, in order to participate in the decision?

CONCLUSIONS


1.  No.  Supervisor Mirkarimi does not have a conflict of interest that would prohibit him from participating in a governmental decision to prohibit owners of certain building from participating in a lottery to receive permits to convert the buildings to condominiums. 

2. and 3.  Given the fact that Supervisor Mirkarimi does not have a conflict of interest in the above decision, questions number two and three are rendered moot. 
FACTS


You are writing at the request of and on behalf of Supervisor Ross Mirkarimi regarding his ability to participate in making governmental decisions related to legislation that would prohibit a condominium conversion for a building where specified evictions occurred.


The City’s law limits the number of residential units that may be converted into condominiums in any given year. (San Francisco Subdivision Code section 1396.)  As a general rule, the City may allow only 200 total units to convert into condominiums in any given year.  This generally translates into approximately 85 buildings consisting of anywhere from two to six units.  At an annual lottery, the City randomly selects eligible buildings to reach the 200-unit maximum.  Owners of 487 buildings (constituting a total of approximately 1,500 units) participated in the City’s previous lottery process.  In the City, there are at least 5,000 units that could potentially participate in the lottery.  Under the City’s lottery process, the owners of a building who wish to convert their units into a condominium receive one ticket for the entire building.  Buildings that have previously participated in the lottery without being selected may receive additional tickets.

A member of the San Francisco Board of Supervisors has introduced legislation that would prohibit any building where specified evictions have occurred at any time since January 1, 1999, from being able to participate in this lottery process or otherwise receive subdivision approval to convert the building into condominiums.  The number of buildings in San Francisco where an eviction specified by this legislation has occurred is unknown.


Supervisor Ross Mirkarimi has an ownership interest of more than $2,000 in a building in San Francisco, which contains his personal residence.  He holds that interest in the form of a tenancy-in-common.  His interest in the tenancy-in-common is equal to the percentage his residence represents as a share of the number of residences in the building.  Supervisor Mirkarimi receives no rental income from any other resident of the building.  His building has unsuccessfully participated in the City’s previous lotteries to receive a permit to convert his building into condominiums.  Supervisor Mirkarimi has informed you that there have been no evictions in his building that would prohibit his building from participating in the City’s lottery process under the proposed legislation.  He has stated that if his ownership interest in this building creates a prohibited conflict of interest that precludes him from participating in making decisions regarding the proposed legislation, that he would be willing to completely and unequivocally renounce any intent to participate in future lotteries to convert his building into a condominium in order to resolve such conflict.

If the legislation passes, the pool of properties eligible to participate in the lottery would be reduced, thereby increasing the chances that Supervisor Mirkarimi’s property would be selected in the lottery as eligible for conversion under the 200 maximum if he participates in the process.

ANALYSIS
Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2:  Is Supervisor Mirkarimi A Public Official Making, Participating in making, or Influencing a Governmental Decision?

As a member of the San Francisco Board of Supervisors, Supervisor Mirkarimi is a public official under the Act.  (Section 82048.)  Consequently, he may not make, participate in making, or otherwise use his official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of his economic interests.  Supervisor Mirkarimi will be called upon to consider whether the City should approve or disapprove legislation affecting the owners of buildings that could participate in the City’s lottery for permits to convert their building into condominiums.  Therefore, he will be making, participating in making, or otherwise using his official position to influence a governmental decision.

Step 3:  Does Supervisor Mirkarimi Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management 
(§ 87103(d); reg. 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); reg. 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (§ 87103(e); reg. 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (§ 87103; reg. 18703.5). 

You indicate that Supervisor Mirkarimi has an interest in real property in which he has a direct interest of $2,000 or more.  Accordingly, Supervisor Mirkarimi has an economic interest in his real property under section 87103 and regulation 18703.2.


You have not presented any facts that would indicate any other economic interest that are held by Supervisor Mirkarimi.  Accordingly, our analysis is limited to his economic interest in his residence.

Step 4:  Is The Economic Interest Directly or Indirectly Involved in the Governmental Decision?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.” (Regulation 18704(a).)

Real Property:  Regulation 18704.2 lists the factors that determine whether an economic interest in real property is directly or indirectly involved in a governmental decision.
Subdivisions (a)(2) and (3) state that real property … is directly involved in a governmental decision if:
“(2) The governmental decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the real property in which the official has an interest or a similar decision affecting the real property.  For purposes of this subdivision, the terms “zoning” and “rezoning” shall refer to the act of establishing or changing the zoning or land use designation on the real property in which the official has an interest.”  (Emphasis added.)
“(3) The governmental decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the real property in which the official has an interest.”  (Emphasis added.)


It does not appear that 18704.2(a)(2) applies, since the decision does not involve establishing or changing the zoning or land use designation on the real property in which the official has an economic interest.  Likewise, it does not appears that 18704.2(a)(3) applies, as again, the decision does not involve the issuance, denial or revocation of a license, permit, or other land use entitlement authorizing a specific use or uses of the real property in which the official has an interest. 

Because you have indicated that Supervisor Mirkirami’s building has had no evictions that would bring it within the scope of the legislation being considered, his building would not come within the zoning or land use entitlement restrictions encompassed by the governmental decision.  Therefore, Supervisor Mirkarimi’s real property would not fall within the provisions of regulations 18704.2(a) or (b) to be considered directly involved in the governmental decision.
Accordingly, Supervisor Mirkarimi’s real property economic interest would be indirectly involved.

Step 5:  Materiality Standard
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� A financial effect on real property is not considered in determining a  public official’s economic interest in his or her personal finances. (Regulation 18705.5.) 





