




June 6, 2006

Patrick L. Enright, City Attorney

City of Atascadero

Kronick Moskovitz Tiedemann 

  & Girard

Attorneys At Law

400 Capitol Mall, 27th Floor

Sacramento, CA  95814

RE:  Your Request for Informal Assistance

         Our File No. I-06-094

Dear Mr. Enright:

This letter is in response to your request on behalf of Atascadero Planning Commissioner Thomas P. Jones for informal assistance
 regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  

QUESTIONS


1.  May Thomas P. Jones, a member of the city of Atascadero’s planning commission, make, participate in making, or influence decisions regarding a development project with boundaries that are more than 500 feet away from the commissioner’s property even though as part of the project’s mitigation process, a highway onramp located within 500 feet of the commissioner’s property will be redesigned or enlarged?

2. Would  the commissioner’s property be directly or indirectly involved in 

decisions relating to the highway interchange of which the on-ramp is a part?


3.  Can decisions regarding the interchange and the development project be segmented under regulation 18702.3 so that the commissioner, while disqualified from making, participating in making or influencing decisions relating to the interchange, may nevertheless make, participate in making or influence separate decisions relating to the project?

CONCLUSIONS

1.  It is presumed that any financial effect of interchange decisions on 
Commissioner Jones’ real property, which is directly involved in such decisions, is material, absent proof to rebut this presumption. Therefore, he has a conflict of interest and may not participate in these decisions.  With respect to decisions about the development project itself, it is presumed that any financial effect on Commissioner Jones’ real property is not material because the outer boundaries of the project area are more than 500 feet from his property.  However, if the development of property within the project area will necessarily require redesign or enlargement of the interchange, then the decision whether to develop the project area will also give rise to a conflict of interest (see response to question no. 3 below).  Finally, there is a limited exception which may be available to Commissioner Jones that allows a public official to appear before  his or her agency, not in an official capacity, but to represent his or her personal interests.


2.  Commissioner Jones’ real property will be directly involved in decisions relating to the interchange, of which the on-ramp is a part, because the on-ramp is within 500 feet of his real property.

3.  It does not appear that the decision to develop property within the project area can be separated from decisions to redesign or expand the interchange.  Thus, if Commissioner Jones has a disqualifying financial interest in any decision relating to the interchange, he will also be disqualified from participating in the decision whether to develop property within the project area.

FACTS


The City of Atascadero’s Planning Commission is considering a project (“Project”) located on the west side of the Del Rio/101 Interchange (“Interchange”).  The Project will consist of a major commercial development and possibly other mixed uses.  The Project may also involve rezoning, a specific plan and a development agreement. In our telephone conversations, you confirmed that as part of the Project, the planning commission is likely to consider mitigation measures for the Interchange which would involve major redesign or expansion of the Interchange, which would include the off-ramp and on-ramp on the west side of the highway.


Planning Commissioner Thomas P. Jones owns a single family home located on the west side of the Interchange.  It is approximately 890 feet from the nearest boundary of the Project area.  Commissioner Jones’ property is approximately 250 feet from the edge of the California Department of Transportation’s right-of-way for the Interchange’s southbound on-ramp. 


The Atascadero City Council held a joint meeting with the planning commission on May 30, 2006, which Commissioner Jones did not attend, at which the proponent of the Project presented conceptual plans for the property.  It is anticipated that similar meetings will be held in the future.

ANALYSIS

Questions 1 & 2.
The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. 

The Commission has adopted an eight-step standard analysis for deciding whether a public official has a disqualifying conflict of interest in a governmental decision.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Step One.  Is the commissioner a “public official” within the meaning of section 87100?  
Section 82048 defines a public official as “every member, officer, employee or consultant of a state or local government agency.”  You have correctly identified Commissioner Jones as a public official as a member of the city’s planning commission
Step Two.  By participating in planning commission decisions involving 

(i) the Project or (ii) the Interchange, would Commissioner Jones be making, participating in making, or influencing a governmental decision?  

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises, or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a governmental decision if, for the purpose of influencing the decision, the official contacts or appears before or otherwise attempts to influence, any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)  Your questions presuppose Commissioner Jones making or participating in making decisions regarding the Project and the Interchange in his capacity as a planning commissioner.  However, the facts you have provided suggest that Commissioner Jones should also be focusing on the rule against attempting to use his “official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before or otherwise attempts to influence”  any member, officer, employee, or consultant of the planning commission.  (Regulation 18702.3.) 

In addition, if Commissioner Jones attends a meeting that will include discussion of a matter in which he has an financial interest,
 section 87105 and regulation 18702.5(b) prohibit his silent attendance at the meeting.  Section 87105 and regulation 18702.5 require that if a public official who holds an office specified in section 87200
  has a conflict of interest in a decision noticed at a public meeting, he or she must immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest on the record of the meeting, recuse himself or herself from voting and leave the room for the duration of the discussion and/or vote on the item
There is a narrow exception to the rule requiring the public official to leave the room and which allows him or her to speak at the meeting.  Under regulation 18702.5(d)(3) (copy enclosed) a public official may speak as any other member of the public to advocate on behalf of his or her own personal interests.
  If Commissioner Jones wishes to avail himself of this exception, he must nevertheless, following the announcement of the agenda item to be discussed or voted upon but before either the discussion or vote commences, publicly identify the type of economic interest he holds (an interest in real property), and give the address or another indication of the  location of the property, unless the property is his principal or personal residence, in which case, identification that the property is a residence will suffice.  If the governmental decision is to be made during an open session of a public meeting, his identification of his economic interest must be made orally and shall be made part of the official public record.  He must then leave the dais to speak from the same area as members of the public.  Under this exception Commissioner Jones’ comments must be limited to his personal interests, and he should take care to clarify that he is not appearing in any official capacity.
  He would still be prohibited from voting on the decisions and from privately discussing these matters with other members of the planning commission, city council or other city officials.

Step Three.  What are Commissioner Jones’ economic interests?
The economic interests from which conflicts of interest may arise are 

described in section 87103 and regulations 18703-18703.5.  There are six kinds of economic interests.  However, since you are only asking about the commissioner’s real property interest, we limit our analysis to that interest.  Under section 87103(b) of the Act and regulation 18703.2, a public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  Presumably, Commissioner Jones has at least a $2,000 economic interest in his single-family home.

Step Four.  Will Commissioner Jones’ economic interest be directly or indirectly involved in decisions he will make, participate in making or influence as a planning commissioner?

Regulation 18704.2(a) sets forth six sets of circumstances under which real 
property in which a public official has an economic interest is deemed to be directly involved in a governmental decision, only one of which appears to apply to Commissioner Jones in this instance.


             
“(1) The real property in which the official has an interest, 
or any part of that real property, is located within 500 feet
of the boundaries (or the proposed boundaries) of the 
property which is the subject of the governmental decision.
For purposes of subdivision (a)(5), real property is located
‘within 500 feet of the boundaries (or proposed boundaries) 
of the real property which is the subject of the governmental
decision’ if any part of the real property is within 500 feet 
of the boundaries (or proposed boundaries) of the 
redevelopment project area.”

Your account of the facts indicates governmental decisions in two areas:  decisions relating to development of the property within the Project area and decisions to redesign or expand the Interchange which includes an on-ramp located less than 500 feet from Commissioner Jones’ property.  Under regulation 18704.2(a)(1), the commissioner’s real property would be directly involved in decisions relating to the redesign or expansion of  the Interchange because the commissioner’s home is within 500 feet of the edge of the right-of-way for the Interchange’s southbound on-ramp.  

With respect to Project development decisions, the boundaries of the Project area are more than 500 feet from the commissioner’s property and none of the other criteria listed in regulation 18704.2(a) apply.  Accordingly, his real property interest is considered indirectly involved.  When a real property interest is not directly involved in a governmental decision, it is considered to be indirectly involved.  (Regulation 18704.2(d).)   

Steps Five and Six.  Will the financial effects of a decision on the public official’s economic interest be material and reasonably foreseeable? 
The materiality standards applicable to Commissioner Jones’ economic interest in

his real property are set forth in regulation 18705.2.  The materiality standard applicable to real property that is directly involved in a governmental decision is governed by subdivision (a)(1) which provides that “the financial effect of a governmental decision on the real property is presumed to be material.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.”  (Regulation 18705.2(a)(1).)  This provision is commonly referred to as the “one penny rule.”  It applies only if it is not reasonably foreseeable that the governmental decision will have any financial effect, not even a penny’s worth, upon the official’s real property.  

	�  Informal assistance does not confer the immunity provided by a Commission opinion or formal written advice.  (Regulation 18329(c) (3), copy enclosed.)





�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references herein are to the Government Code unless otherwise indicated.  All regulatory references herein are to Title 2 of the California Code of Regulations unless otherwise indicated.


�  Commissioner Jones has an economic interest in his real property, as discussed below under Step Three.





�  Planning commissioners are among the public officials specified in section 87200.





�  Regulation 18702.4 defines “personal interests” to include “an interest in real property which is wholly owned by the official or members of his or her immediate family.”  (Regulations 18702.4(a)(2) and (b)(1).  From the facts you have provided, it appears that Commissioner Jones is the sole owner of the property located within 500 feet of the Interchange.





�  For closed sessions and consent calendars, special rules found in regulation 18702.5(c) and (d) apply. 


 


�  A public official always has an economic interest in his or her personal finances. (Section 87103; regulation 18703.5).  However, under regulation 18705.5(a), when determining whether a governmental decision has a material financial effect on a public official’s economic interest in his or her personal finances, a financial effect on the value of real property owned directly or indirectly by the official is not considered.  Thus, we limit our discussion to possible financial effects on Commissioner Jones’ real property interests.





�  You may wish to consider the other five which are set forth in regulation 18704.2(a)(2)-(6).





