




June 19, 2006
Tony Daysog, Councilmember
City of Alameda

146 Santa Clara Avenue

Alameda, CA  94501

RE:  Your Request for Informal Assistance
         Our File No. I-06-098
Dear Councilmember Daysog:

This letter is in response to your request regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).


Please note that because your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance. (Regulation 18329(b)(8)(D).)
  Moreover, Commission advice is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION

May you as an Alameda City Councilmember participate in decisions involving developer Catellus/ProLogis where Catellus/ProLogis hired a consultant, which in turn hired your employer to work on a retail analysis?
CONCLUSION

Yes, so long as the decision will not result in a reasonably foreseeable material financial effect on your employer as discussed below.
FACTS


Private developer Catellus/Prologis is working on a major redevelopment project in the City of Alameda, and it recently asked a private consulting company, Strategic Economics, to update a retail analysis that the company you work for produced in 2002.

Strategic Economics, in turn, has approached the company you work for to assist in the update.  Strategic Economics will pay your employer, Applied Development Economics (“ADE”), approximately $1,200.


The following pertain to your employment at ADE:

· ADE is a small, for-profit private business based in Walnut Creek that employs approximately 10 people, including the business owners.

· You started working for ADE in August 2000.

· You are a salaried employee with benefits.

· Your salaries are project-based, meaning you bill by different projects that you work on.

· You are not an owner of the company.

· Strategic Economics is a separate economic development private consulting company from ADE.

· You did not previously work on the retail analysis for this major redevelopment project, nor will you have any input into the updating of this retail analysis by ADE.

ANALYSIS

The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.) 
1 and 2.  Are you a public official making, participating in making or influencing a government decision?
The term “public official” includes every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  “Member” means members of boards, commissions or committees that possess decision making authority.  (Regulation 18701.)  As a member of the City Council of Alameda, you are a public official under the Act


3.  What are your economic interests?
Section 87103 states that a public official has a financial interest in a decision when it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family, or on:
(a) Any business entity in which the public official has a direct or indirect investment worth two thousand dollars ($2,000) or more.  (Section 87103(a); regulation 18703.1.)

(b) Any real property in which the public official has a direct or indirect interest worth two thousand dollars ($2,000) or more.  (Section 87103(b); regulation 18703.2.)

(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating five hundred dollars ($500) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(c); regulation 18703.3.)

(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management. (Section 87103(d); regulation 18703.1(b).)

(e) Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating three hundred sixty dollars ($360) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made. (Section 87103; regulation 18703.4.)
You have an economic interest in a business entity (ADE) based both on your status as an employee and a source of income through the salary you received from ADE.  (Section 87103(c) and (d); regulations 18703.1(b) and  18703.3(a).)  
ADE may be considered a subcontractor of Strategic Economics, which in turn appears to be a subcontractor of Catellus/Prologis. The Commission generally advises that a contractor is the sole source of income to subcontractors, even though subcontractors are normally paid from funds collected from the contractor’s client.  (See, e.g., Sauer Advice Letter, No. A-95-373.)  The purposes of the Act are usually well served by limitation of the term to parties bound under an agreement that provides for the official’s payments.  (Dorsey Advice Letter, No. I-00-176.)  Therefore, Catellus/Prologis is unlikely to be considered a source of income to you solely through its hiring of ADE.  However, Catellus/Prologis could be considered a source of income economic interest to you if it is sufficiently related under the tests of regulations 18703.3(a)(2) and 18703.1(d).  
Regulation 18703.3(a)(2) provides that an official has an economic interest in a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has an interest as defined in Government Code section 87103(c). 
Parents, subsidiaries, and otherwise related business entities are defined in Regulation 18703.1(d) as follows:
(1) Parent subsidiary.  A parent subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.
(2) Otherwise related business entity.  Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent subsidiary relationship are otherwise related if any one of the following three tests is met:

(A) One business entity has a controlling ownership interest in the other business entity.

(B) There is shared management and control between the entities. In determining whether there is shared management and control, consideration should be given to the following factors:

(i) The same person or substantially the same person owns and manages the two entities;

(ii) There are common or commingled funds or assets;

(iii) The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;

(iv) There is otherwise a regular and close working relationship between the entities; or

(C) A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.
You have stated that Strategic Economics is separate economic development private consulting company from ADE.  As long as the two entities do not meet the factors described in 18703.1(d)(2) described above, it still would not represent a source of income to you.
4.  Is the economic interest directly or indirectly affected by the decision? 
Business entities are directly involved in a decision before an official’s agency when that entity, either directly or by an agent:

(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.  (Regulation 18704.1.)


It appears the business entity source of income, ADE, is not initiating any actions. Rather it appears Catellus/Prologis would be initiating any action, so ADE would be indirectly involved.
 
5.  Will there be a material financial effect? 
A conflict of interest may arise only when the reasonably foreseeable financial effect of a government decision on a public official’s economic interest is “material.”   You note that ADE is a small business.  For small business entities the effect of a decision is material if it reaches the thresholds described in regulation 18705.1(c)(4), which states in part:

(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $ 20,000 or more; or,

(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $ 5,000 or more; or,

(C) The governmental decision will result in an increase or decrease in the value of the business entity’s assets or liabilities of $ 20,000 or more.
You have not given specific facts about the size of the company other than that it is “small” so we cannot determine with certainty which of the above categories might fit. However, if any change in the ADE’s gross revenues, assets, liabilities, or existing expenses is limited to the $1,200 to be paid to ADE, the effect would not be deemed material under any of the standards.  If the effect on assets, expenses or other factors would be larger than the amount paid, for example the value of ADE’s goodwill would increase by one of the threshold limits mentioned above, the effect might be deemed material. 
6.  Is it reasonably foreseeable that the economic interest will be materially affected? 
An effect upon an economic interest is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  In determining whether a governmental decision will have a reasonably foreseeable material financial effect on an economic interest, the following factors should be considered.  These factors are not intended to be an exclusive list of the relevant facts that may be considered in determining whether a financial effect is reasonably foreseeable, but are included as general guidelines:
(1) The extent to which the official or the official’s source of income has engaged, is engaged, or plans on engaging in business activity in the jurisdiction;

(2) The market share held by the official or the official’s source of income in the jurisdiction;

(3) The extent to which the official or the official’s source of income has competition for business in the jurisdiction;

(4) The scope of the governmental decision in question; and

(5) The extent to which the occurrence of the material financial effect is contingent upon intervening events, not including future governmental decisions by the official’s agency, or any other agency appointed by or subject to the budgetary control of the official’s agency. (Regulation 18706.)

7 and 8.  Does the situation fit the exceptions for the “public generally” or “legally required participation”? 

If the public official’s economic interest will be foreseeably materially affected under the previous steps, but a significant segment of the public generally will be affected in the same manner, the public official may make, participate in making or influence the government decision.  (Regulation 18707.)

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; regulation 18329(c)(3), copy enclosed.)


� If a public official’s office is listed in section 87200 (“87200 filers” include members of city councils) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)  These requirements are applicable to you if you have a conflict of interest in a governmental decision.


� Income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10 percent interest or greater.  (Section 82030.)





