




July 14, 2006
J. Roger Myers
City Attorney

City of Fillmore

P.O. Box 7209

Ventura, California  93006-7209

RE:  Your Request for Advice

         Our File No. A-06-107
Dear Mr. Myers:

This letter is in response to your request for advice on behalf of Planning Commissioner Douglas Tucker regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS

1.  Does Commissioner Tucker have a conflict of interest under the Act with respect to making recommendations to the City Council concerning the North Fillmore Specific Plan?


2.  If Commissioner Tucker does have a prohibited conflict of interest under the Act, does the “public generally” exception apply, allowing him to participate in the decision?
CONCLUSIONS

1.  Yes.  Commissioner Tucker has a potential conflict of interest that would prohibit him from participating in any governmental decisions regarding the North Fillmore Specific Plan, as his residence is located within 500 feet of the project boundaries.  


2.  The “public generally” exception will apply if the reasonably foreseeable material financial effects of the governmental decision will affect a significant segment of the public generally in substantially the same manner as it will affect Commissioner Tucker’s real property economic interest.  You have not provided any information on the reasonably foreseeable financial effects of the decision.  Accordingly, we are unable to conclude that the exception applies to your facts.
FACTS


The City of Fillmore is located in Ventura County and has a jurisdiction of approximately 2.8 square miles.  Fillmore is a general law city and has a city manager-form of government, five council members and the five planning commissioners.  The California Department of Finance estimated that the population within the City of Fillmore was 14,400 persons and that there were a total of 4,062 housing units within the city on January 2002.


As part of the recent 2003 General Plan Update (“Plan”), the city council directed that a 101-acre area in North Fillmore be planned in order to provide evaluation and direction before decisions on individual properties could be made.  The City of Fillmore chose to use a Specific Plan to manage the transformation of this area in Northern Fillmore, underutilized as an industrial zone, into a mixed use and residential neighborhoods.  The Plan has been prepared pursuant to California Government Code sections 65450-65457.  It contemplates a range of 732 to 894 residential units, 15,000 square feet of non-residential units, and 15.66 acres of park.  The project is known as the North Fillmore Specific Plan.

Currently the Fillmore Planning Commission is considering whether to recommend that the city council take the following actions:

1. Certify the Environmental Impact Report for North Fillmore Specific Plan;

2. Amend the General Plan to change the Master Plan designation for the 101-acre plan area to the Specific Plan;

3. Approve a zone change for the entire Specific Plan area from industrial to Special Plan to allow residential and commercial development specified in the Specific Plan;

4. Adopt the North Fillmore Specific Plan; and

5. Approve a tentative map for Sun Cal Companies for a 29.97-acre site within the 101-acre Specific Plan area.


Douglas Tucker is a member and vice-chairman of the planning commission.  He resides within 500 feet of the project boundaries.  Mr. Tucker and his wife own their residence, and it has a fair market value exceeding $2,000.  According to city records, there are a total of 291 lots within 500 feet of the project.  Another Commissioner, Mark Austin, has declared a conflict of interest because one of the developers in the Fillmore Specific Plan area is a client of his firm.  The remaining three planning commissioners do not have a conflict of interest to your knowledge.

In connection with the Environmental Impact Report for the North Fillmore Specific Plan, Associated Transportation Engineers conducted a traffic and circulation study.  According to the study, the project will generate 8,241 average daily trips, 579 morning peak-hour trips, and 809 evening peak-hour trips.  You have attached a map showing the Specific Plan trip distribution of the traffic.


The City of Fillmore’s 2003 General Plan Update states that mitigation measures should be identified for streets and intersections where the projected operation is worse than level of service C on city streets or level of service D on streets within the downtown Specific Plan area and State Route 126.  With full build out of the Specific Plan, the following intersections have been forecast to operate at level of service E or worse:  State Route 126/A Street; A Street/Santa Clara Street; A Street/Sespe Avenue; A First Street; A Street/Third Street; Central Avenue/Santa Clara Street.  These intersections are disbursed throughout the city as can be seen from the map you have provided.
ANALYSIS
Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2:  Is Commissioner Tucker A Public Official Making, Participating in making, or Influencing a Governmental Decision?

As a member of the Fillmore Planning Commission, Commissioner Tucker is a public official under the Act.  (Section 82048.)  Consequently, he may not make, participate in making, or otherwise use his official position to influence any decisions that will have a reasonably foreseeable material financial effect on any of his economic interests.  Commissioner Tucker will be called upon to consider whether the planning commission should make recommendations to the Fillmore City Council regarding the North Fillmore Specific Plan.  Therefore, he will be making, participating in making, or otherwise using his official position to influence a governmental decision.

Step 3:  Does Councilmember Davis Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· An economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management 
(§ 87103(d); reg. 18703.1(b));
· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); reg. 18703.2);
· An economic interest in any source of income, including promised income, aggregating $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (§ 87103(e); reg. 18703.4);
· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (§ 87103; reg. 18703.5). 

You indicate that Commissioner Tucker owns his residence, in which he has an interest of $2,000 or more.  Accordingly, Commissioner Tucker has an economic interest in his real property under section 87103 and regulation 18703.2.


You have not presented any facts that would indicate any other economic interest held by Commissioner Tucker.  Therefore, our analysis is limited to his economic interest in his residence.  

Step 4:  Is The Economic Interest Directly or Indirectly Involved in the Governmental Decision?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.” (Regulation 18704(a).)

Real Property:  Regulation 18704.2 lists the factors that determine whether an economic interest in real property is directly or indirectly involved in a governmental decision.  Subdivision (a) provides:
“(a) Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply:
(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision. For purposes of subdivision (a)(5), real property is located “within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision” if any part of the real property is within 500 feet of the boundaries (or proposed boundaries) of the redevelopment project area.”
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





