




August 2, 2006
Michael Reiter
Assistant City Attorney

City of Redlands

P.O. Box 3005

Redlands, CA  92373-1005

RE:  Your Request for Informal Assistance
         Our File No. I-06-113
Dear Mr. Reiter:

This letter is in response to your request on behalf of Planning Commissioner John James for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 
Please note that because your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance. (Regulation 18329(b)(8)(D).)
  Moreover, Commission advice is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS
1. May Commissioner James participate in a decision involving Teledyne’s property in Redlands?
2. May Commissioner James participate in decisions involving the owner of a property that neighbors Teledyne’s property?

3. May Commissioner James participate in decisions involving a city-initiated General Plan amendment that affects Teledyne’s property along with other properties in the City of Redlands?
CONCLUSIONS
1. Commissioner James may not participate in a decision involving Teledyne’s property.

2. Commissioner James may participate in a decision involving property that neighbors Teledyne’s, if the decision will not materially affect Teledyne.
3. Commissioner James may participate in a general plan amendment decision involving Teledyne’s property, and other properties within the city, if the decision will not materially affect Teledyne.
FACTS


You are the Assistant City Attorney for the City of Redlands and are making this request on behalf of Planning Commissioner John James.  


Commissioner James owns stock in Teledyne Technologies (“Teledyne”).  He would like to know whether he has a disqualifying conflict of interest in any governmental decision directly or indirectly affecting his ownership of stock given these three scenarios that may occur in the near future:  (1) if Teledyne has an application regarding its property in Redlands pending before the planning commission; (2) if the owner of a property neighboring Teledyne’s property has an application pending before the planning commission; and (3) if the planning commission considers a city-initiated General Plan amendment that affects Teledyne’s property along with other properties in the City of Redlands.


Teledyne Technologies, Inc., is a Delaware corporation with its principal executive offices in Los Angeles.  Its stock is traded on the New York Stock Exchange under the symbol TDY.  On June 8, 2006, Teledyne stock closed at $33.45 a share.  Commissioner James owns 1,000 shares of Teledyne’s common stock.  As of June 8, 2006, the value of these shares was $33,450.


Teledyne Technologies owns a facility in Redlands that manufactures batteries for the general aviation market.  (Teledyne S.E.C. Form 10-K, dated March 2, 2006.)  Teledyne is doing business under the fictitious name “Teledyne Battery Products” at 840 West Brockton Avenue in Redlands, APNs 0169-021-01, 0169-021-02, 0169-021-09, and 0169-021-10.  This location is within the corporate limits of the City of Redlands.

ANALYSIS
The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any” of the official’s economic interests.  To determine whether a public official has such a “conflict of interest” in a governmental decision, the Commission has developed a standard, eight-step analysis outlined at subdivisions 1 through 8 of regulation 18700(b).  A review of this standardized analysis will assist in determining when, if at all, you may find yourself faced with a conflict of interest.
Steps 1 and 2.  Is Commissioner James a public official making, participating in making or influencing a government decision?
The term “public official” includes every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  As a member of the City of Redlands Planning Commission, Commissioner James is a public official who will be making or participating in governmental decisions. 

Step 3.  Does Commissioner James have a potentially disqualifying economic interest?
Section 87103 states that a public official has a financial interest in a decision when it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family, or on:

(a) Any business entity in which the public official has a direct or indirect investment worth two thousand dollars ($2,000) or more  (Section 87103(a); regulation 18703.1.) or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management. (Section 87103(d); regulation 18703.1(b).)
(b) Any real property in which the public official has a direct or indirect interest worth two thousand dollars ($2,000) or more.  (Section 87103(b); regulation 18703.2.)
(c) Any source of income, including promised income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating five hundred dollars ($500) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(c); regulation 18703.3.)
(d) Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating three hundred sixty dollars ($360) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made. (Section 87103(e); regulation 18703.4.)

(e) An economic interest in his or her personal finances, including those of his or her immediate family. This is the “personal financial effects” rule. (Section 87103; regulation 18703.5.)

Under section 87103(a) and regulation 18703.1 Commissioner James has an economic interest in the Teledyne company based on his stock investment valued at about $33,450.  You have not indicated any other economic interest. Therefore, our analysis is limited to Commissioner James’ economic interest in Teledyne. 
Step 4.  Is the economic interest directly or indirectly affected by the governmental  decision?
In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision. (Regulation 18704(a).)

A business entity is directly involved in a decision before an official’s agency when that entity, either directly or by an agent:
· Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;  (Regulation 18704.1(a)(1).)
· Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.  (Regulation 18704.1(a)(2).)

Under the first of the three scenarios, Teledyne would be directly involved in the government decision if it initiates the proceeding or is a named party or subject of the proceeding. If not, it would be indirectly involved. 
Under the second scenario involving neighboring property and the third scenario involving the General Plan amendment, Teledyne would be indirectly involved.  (Regulation 18704.1(a).)
Step 5.  To what extent will the economic interest be affected? (Materiality standard.)
A conflict of interest may arise only when the reasonably foreseeable financial effect of a government decision on a public official’s economic interest is “material.”  The materiality standard varies based on whether an economic interest is directly or indirectly involved under Step 4.
Directly Involved 
If a business entity in which a public official has an economic interest is directly involved in a governmental decision, the standards set forth in regulation 18705.1(b) apply. (Regulation 18705.1(a)(1).)


(1) General Rule: Unless the exception in subdivision (b)(2) of this regulation applies, the financial effects of a governmental decision on a business entity which is directly involved in the governmental decision is presumed to be material.  This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the business entity.  (Regulation 18705.1(b)(1).)

(2) Exception: If the public official’s only economic interest in the business entity is an investment interest (see Government Code section 87103(a)), and the public official’s investment in the business entity is worth $25,000 or less, then apply the materiality standards in subdivision (c)(1) of this regulation if the business entity is listed on the Fortune 500, or the materiality standards in subdivision (c)(2) of this regulation if the business entity is listed on the New York Stock Exchange, or if not listed on the New York Stock Exchange, for its most recent fiscal year had earnings before taxes of no less than:  

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; regulation 18329(c)(3), copy enclosed.)


� If a public official’s office is listed in section 87200 (“87200 filers” include planning commissioners) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B) (copy enclosed), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)  These requirements are applicable to you if you have a conflict of interest in a governmental decision.








