




July 26, 2006
Laurence S. Wiener
City Attorney

City of Beverly Hills

Richards, Watson, Gershon LLP

355 South Grand Avenue, 40th Floor

Los Angeles, CA  90071-3101

RE:  Your Request for Advice
         Our File No. A-06-118
Dear Mr. Wiener:

This letter is in response to your request for informal assistance on behalf of the Beverly Hills City Council regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  

Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  The Commission will decline to provide advice related to conduct that has already occurred.  (Regulation 18329.)   In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION

Are members of the BHMTC subject to the conflict-of-interest disqualification provisions of the Act where the city, the code reviewing body, has determined that the members are not members of a decision-making body?
CONCLUSION

Under the facts you have presented, the city has concluded that members of the BHMTC are not public officials.  Therefore, members of the BHMTC are not subject to the conflict-of-interest disqualification provisions of the Act at this time.
FACTS


Last month, the Beverly Hills City Council established the Mass Transit Committee as a seventeen-member advisory body.  During a telephone call on July 18, 2006, you stated that the city council selected committee members that represented different interests in the city and that some are former city officials.


The Mass Transit Committee has a single task: develop a recommendation to the city council regarding a potential route alignment and potential station locations for a possible future extension of the Los Angeles Red Line subway through Beverly Hills.

The Mass Transit Committee has not yet provided any recommendation to the city council and will, ultimately, make only one recommendation to the city council.  After making the recommendation to the city council, the committee will then dissolve.


The Mass Transit Committee cannot make a final governmental decision, compel a governmental decision or prevent a governmental decision either by reason of an excusive power to initiate the decision or by reason of a veto that may not be overridden.  The California Public Utilities Code Section 130051.12(a)(4) requires the Los Angeles County Metropolitan Transportation Authority (the “MTA”) to reserve to itself exclusively approval of final rail corridor selections.  Thus, the final decision regarding whether the Red Line subway will be extended, the alignment of any possible extension and station locations along that alignment, will not be made by the City Beverly Hills, but instead will be made by the MTA.  

During a telephone call on July 18, 2006, you stated that the City of Beverly Hills, the code reviewing body, has determined that the committee members should not be included in the city’s conflict of interest code.  Nevertheless, the city required committee members to file Statements of Economic Interests as a policy matter—solely for transparency purposes—and not because it is required by the Act.    

The city council wishes to know whether the committee members would be subject to the Act’s conflict-of-interest disqualification rules.

ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest, unless an exception applies.


The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)


The Act defines the term “public official” as “every member, officer, employee or consultant of a state or local government agency….”  (Section 82048.)

The term “public official” is further defined by regulation 18701(a)(1):
“(a) For purposes of Government Code section 82048, which defines ‘public official,’ and Government Code section 82019, which defines ‘designated employee,’ the following definitions apply:

(1) ‘Member’ shall include, but not be limited to, salaried or unsalaried members of committees, boards or commissions with decisionmaking authority.”
Under regulation 18701(a)(1)(A) a board or commission possesses decision making authority whenever:
“(i) It may make a final governmental decision;

(ii) It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or

(iii) It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.”


If the BHMTC meets any of the tests of regulation 18701(a)(1)(A)(i), (ii) or (iii), it possesses decisionmaking authority, and its members would be considered public officials who are subject to the Act’s conflict-of-interest rules.

Alternatively, if the BHMTC does not have decisionmaking authority under regulation 18701(a)(1), the committee’s members are not considered public officials under the Act and are not subject to the Act’s conflict-of-interest rules solely by virtue of their membership on the BHMTC.

As the “code reviewing body” it is up to the Beverly Hills City Council to make the determination as to whether or not the members of the BHMTC are subject to the city’s conflict of interest code based on whether or not the commission has decision-making authority as enumerated above. 

According to the facts you have provided, BHMTC is a newly formed committee whose sole task is to develop a recommendation to the city council regarding potential routes and station locations for a possible extension of the Los Angeles Red Line subway through Beverly Hills.  The recommendations BHMTC will present to the city council will be subject to review and possible modification by the city council and/or MTA.  In addition, your letter states that BHMTC does not have an exclusive power to initiate a decision nor does it have power to veto a decision which may not be overridden.


You have indicated, based upon the city’s analysis that the members of the BHMTC do not have decision making authority, and do not make any final governmental decisions (regulation 18701(a)(1)(A)), or compel or prevent a governmental decision (regulation 18701(a)(1)(B).  The members are therefore not included in the city’s conflict of interest code and are not subject to the Act’s disclosure provisions.
  


Advisory Bodies:


Even if it is determined that a commission serves in a solely advisory function, regulation 18701(a)(1)(A)(iii) also requires an assessment of the impact of an advisory body’s recommendations by analyzing the extent to which its recommendations have been followed in the past. 

If the recommendations of a body have a significant impact on the ultimate outcome of a decision, then the body is considered to have decisionmaking authority and is not solely advisory.  (In re Rotman (1987) 10 FPPC Ops. 1.)  


In the past the Commission has advised that new advisory bodies are newly formed and have no history of recommendations being regularly approved over an extended period of time, that such a body is not yet a decision making entity under the Act.  (Michelon Advice Letter, No. I-94-224; Wilson Advice Letter, No. I-94-307; Cader-Thompson Advice Letter, No. A-97-393; Loomis Advice Letter, No. A-99-295.)  Once there is a history of a particular advisory body’s recommendations being routinely accepted without amendment or modification, the body converts from a solely advisory function to one of making or participating in the making of a governmental decision and its members are considered public officials subject to the conflict-of-interest provisions under the Act.

Your letter states that the BHMTC members have yet to make a recommendation and will cease to exist after making one recommendation.  Therefore, the city has concluded that the BHMTC will not have the opportunity make recommendations over a period of time that will be regularly approved without significant amendment or modification by another public official or governmental agency.  (Regulation 18701(a)(1)(C).)
 

According to the facts you have provided, it appears that the city’s determination that the BHMTC is solely advisory in nature and does not exercise decision making authority is correct at this time.  In the future, the city may need to amend its conflict of interest code to include them if there are changed circumstances.  (See section 87306.)  


Because the city has determined that members of BHMTC do not have decision making authority and therefore are not included in the city’s conflict of interest code,
 its members are not currently considered public officials under the Act.  Therefore, they are not covered by the Act’s conflict-of-interest disqualification provisions.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Emelyn Rodriguez




Counsel, Legal Division

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� However, the city council has required BHMTC members to file Statements of Economic Interests for transparency reasons, and not as a requirement of the conflict of interest code. Generally, while section 81013 of the Act provides that government agencies may impose additional requirements on any person as long as such requirements do not prevent the person with complying with the Act, such obligations may not be imposed as part of the conflict of interest code mandated by the Act.  (See In re Alperin (1977) 3 FPPC Ops. 77.) 


	� A person who is a member of a board or commission who does not possess decision making authority, as defined in regulation 18701(a)(1), is also not subject to section 87302.6 and regulation 18754. (See Simon Advice Letter, No. I-04-013.)





	� If a member of the BHMTC or a member of the public believes that the city’s determination with regard to its conflict of interest code is incorrect, he or she may appeal.  Judicial review of any action of a code reviewing body may be sought by the Commission, the agency, by an officer, employee, member or consultant of the agency, or by a resident of the jurisdiction.  (Section 87308.)





