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August 3, 2006
Alex Menor
1634 Remington Way

Lodi, California 95242

RE:  Your Request for Informal Assistance
         Our File No. I-06-119
Dear Mr. Menor:

This letter is in response to your request for advice regarding the revolving door provisions of the Political Reform Act (the “Act”).
  As your request seeks general assistance and does not provide specific information about particular proceedings or appearances, we are treating your request as one for informal assistance.
  This letter is solely based on the facts presented to us in your request.  The Commission does not act as a finder of fact when issuing advice or informal assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is applicable only to the extent that the facts provided to us are correct and all of the material facts have been provided.
QUESTION

What restrictions does the Act’s “one-year ban” revolving door ban place upon you as a former engineer for Caltrans?
CONCLUSION

The “one-year ban” applies to any appearances or communications before Caltrans or Caltrans employees if made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property. However, you may work “behind the scenes” for the City of Stockton or private clients on projects involving Caltrans as long as you do not appear before or communicate with Caltrans or its employees, and the proceeding is not one that would be subject to the restrictions of the “permanent ban,” as discussed below.
FACTS


Prior Employment: You left state service (Caltrans District 10 Stockton Office) on March 30, 2006.  From June 1983 to December 2002, you worked in the district design office.  Your responsibilities consisted of supervising staff and managing the delivery of both in-house and special-funded projects funded by the local agencies in District 10.  Your approval authority covered reviewing and recommending approval of engineering reports, plans, and specifications.

From December 2002 through March 30, 2006, you worked in Caltrans’ District Permits Office.  Your duties consisted of staff supervision and the management of the review and issuance of permit applications.  You were delegated the District Directors’ approval authority to approve the issuance of encroachment permits.


Subsequent Employment:  You are currently employed with the City of Stockton (“City”) as a Senior Civil Engineer.  One of your responsibilities is to oversee the review and processing of City projects that are located on the state highway system that require review and approval from your former employer, Caltrans.  Your job activities in carrying out this responsibility require that you communicate with and attend project status meetings held at the Caltrans Stockton Office.
You list very general descriptions of 9 types of activities you might engage in on behalf of the City and ask if the Act’s provisions permit you to participate in those activities during the 12 months following your employment at Caltrans.  All of the activities listed appear to entail contact with Caltrans.  Those activity headings are, generally, as follows:
1. Attend Project Development Team (PDT) meetings held at Caltrans.
2. Attend project focus team meetings held at Caltrans.

3. Attend training seminars sponsored by Caltrans or by local agencies and held at Caltrans offices.

4. Request copies of project reports, maps and plans from Caltrans.

5. Request copies of issued encroachment permits from Caltrans’ Permits Office.

6. Represent City or permit applicants at encroachment permit design review meetings with Caltrans.

7. Provide project delivery consultation, design advice and guidance, quality control, and quality assurance review of consultant and city prepared reports and plans for submission to Caltrans.

8. Attend project map showings and public hearings on city sponsored projects that require Caltrans review and approval.

9. Respond to e-mail or telephone calls from Caltrans regarding city projects, past projects you worked on at Caltrans, or projects that you are involved in as a private consultant.

In list contained in your letter, you also mention that you are working as a “private consultant” in ways that could involve contact with Caltrans.

You have not provided any details regarding any specific project you worked on while employed at Caltrans or that you may work on now in your subsequent employment.

ANALYSIS

Public officials who have left state service are subject to two types of post-governmental restrictions under the Act,
 colloquially known as the “revolving door” prohibitions.
  While your request for clarification is limited to whether you are prohibited from participating in certain activities under the “one-year ban” only, we caution you that provisions of the Act’s “permanent ban” may also apply to you.  Accordingly, we begin our analysis with a description of the “permanent ban.”

I.  The Permanent Ban on “Switching Sides”


The first post-employment restriction under the Act is a permanent prohibition on influencing any judicial, quasi-judicial, or other proceeding in which the administrative official participated while in state service.  (Sections 87401 and 87402; Reg. 18741.1.)  In other words, a public official may never “switch sides” in a proceeding after leaving state service.  Sections 87401 and 87402 provide:


“No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:


“(a) The State of California is a party or has a direct and substantial interest.

“(b) The proceeding is one in which the former state administrative official participated.”  (Section 87401.)

“No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.”  (Section 87402.)


Section 87400, subdivision (c) defines “judicial, quasi-judicial, or other proceeding” as:


“(c) ‘Judicial, quasi-judicial or other proceeding’ means any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to, any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.”

An official is considered to have “participated” in a proceeding if the official took part “personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information as an officer or employee. . . .”  (Section 87400(d).)  A former state official who held a management position in a state administrative agency is deemed to have participated in a proceeding if: (1) the proceeding was pending before the agency during his or her tenure; and (2) the proceeding was under his or her supervisory authority.  (Section 87400(d); Reg. 18741.1(a)(4).)  A proceeding is deemed to be under a supervisor’s “supervisory authority” if the supervisor:


(A) Has duties that include primary responsibility within the agency for directing the operation or function of the program where the proceeding is initiated or conducted; or

(B) Has direct supervision of the person performing the investigation, review, or other action involved in the proceeding including, but not limited to, assigning the matter for which the required conduct is taken; or

(C)  Reviews, discusses, or authorizes any action in the proceeding; or

(D)  Has any contact with any of the participants in the proceeding regarding the subject of the proceeding.

“Supervisory authority” does not include a supervisor, at a higher level within the agency’s chain-of-command than the supervisor identified in subsection (a)(4)(A) above, with responsibility for the general oversight of the administrative actions or functions of a program where the responsibilities concerning the specific or final review of the proceeding are expressly delegated to other persons in the agency’s structure (i.e. supervisors under subsection (a)(4)(A) above) unless the higher level supervising official has actual involvement in the proceeding as set forth in subsections (a)(4)(C) or (D) of this regulation.  (Reg. 18741.1(a)(4)(A) – (D).)

“The permanent ban does not apply to a ‘new’ proceeding even in cases where the new proceeding is related to or grows out of a prior proceeding in which the official had participated.  A ‘new’ proceeding not subject to the permanent ban typically involves different parties, a different subject matter, or different factual issues from those considered in previous proceedings.”  (Rist Advice Letter, No. A-04-187; see also Donovan Advice Letter, No. I-03-119.)
To determine if the permanent ban applies to your situation, you would need to identify any specific proceeding in which you participated while employed by the state.  You indicate that your general responsibilities while with the state included: supervising staff and managing delivery of projects funded by local agencies in Caltrans’ District 10 (exercising approval authority over engineering reports, plans & specifications), and supervising staff and managing the review and issuance of permit applications (exercising approval authority over the issuance of encroachment permits).  Given these limited facts, it appears possible that you were involved in proceedings that may be subject to the permanent ban.
However, because you have not provided us with any details regarding any specific proceedings you may have been involved in at Caltrans, we cannot determine if the provisions of the permanent ban apply to any of the activities you have outlined.
II.  The One-Year Ban or “Revolving Door”
 

A.  Application of the One-Year Ban.


Section 87406 of the Act prohibits specified officials from acting as an agent or attorney or otherwise representing, for compensation, “any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof,” for one-year after the official left the agency’s employment “if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”  An appearance before a state administrative agency does not include an appearance in a court of law or before an administrative law judge.  (Section 87406(d); see also regulation 18746.1).  Regulation 18746.2(a) further provides:



“(a)  For purposes of Government Code Section 87406, a formal or informal appearance or oral or written communication is for the purpose of influencing if it is made for the principal purpose of supporting, promoting, influencing, modifying, opposing, delaying, or advancing the action or proceeding.  An appearance or communication includes, but is not limited to, conversing by telephone or in person, corresponding with in writing or by electronic transmission, attending a meeting, and delivering or sending any communication.”

Since you held a supervisory position with Caltrans District 10, and then Caltrans’ Permits Office, we assume (for purposes of this analysis) that you were either: (1) a “designated employee” under the agency’s conflict of interest code; or (2) in a position that should have been designated because your duties entailed the making, or participation in the making, of governmental decisions which could foreseeably have a material effect on any financial interest.  As such, the Act’s one-year ban would apply to you.  (Section 87406(d)(1); regulation 18746.1(a)(2).)


Regulation 18746.1(b) provides guidance about when the prohibitions of the one-year ban will apply.  Under that regulation, an official covered by the one-year ban is prohibited from making an appearance or communication if all of the following apply:



“(1) The official has left his or her state office or employment, which means he or she has either permanently left state service or is on a leave of absence.[
]


“(2) The appearance or communication is made within 12 months after leaving state office or employment.


“(3) The public official is compensated, or promised compensation, for the appearance or communication.  However, a payment made for necessary travel, meals, and accommodations received directly in connection with voluntary services is not prohibited or limited by this section.


“(4) The appearance or communication is made on behalf of any person as an agent, attorney, or representative of that person.  An appearance or communication made by a public official solely to represent his or her personal interests, as defined in 2 Cal. Code Regs. Section 18702.4, subdivision (b)(1), is not prohibited or limited by this section.


“(5) The appearance or communication is made for the purpose of influencing, as defined in 2 Cal. Code Regs. Section 18746.2, any legislative or administrative action, or any discretionary act involving the issuance, amendment, awarding, or revocation of a permit, license, grant or contract, or the sale or purchase of goods or property.


“(A) Services performed to administer, implement, or fulfill the requirements an existing permit, license, grant, contract, or sale agreement may be excluded from the prohibitions of this regulation, provided the services do not involve the issuance, amendment, awarding, or revocation of any of these actions or proceedings.  However, the prohibitions of Government Code Sections 87401 and 87402 [the permanent ban on “switching sides”] may apply.


“(6) The appearance or communication is made before any officer or employee of any of the following:


“(A) Any state administrative agency that the public official worked for or represented during the 12 months before leaving state office or employment. . . .


“(B) Any state administrative agency which budget, personnel, and other operations are subject to the direction and control of any agency described in subdivision (b)(6)(A). . . .


“(C) Any state administrative agency subject to the direction and control of the Governor, if the official was a designated employee of the Governor’s office during the 12 months before leaving state office or employment.”



B.  Agencies Covered by the One-Year Ban.


A designated employee’s state administrative agency means the agency for which he or she worked, or any board or commission under the agency’s control.  (Gould Advice Letter, No. A-96-077.)  The agency you worked for was Caltrans.  As a result, you may not for one year, for compensation, act as representative or agent for any person before Caltrans “for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”  (Section 87406.)  You may, however, appear before state administrative agencies other than Caltrans, provided there is no prohibited conduct before an officer or employee of Caltrans involved in that appearance.
 

C.  Communications Covered by the One-Year Ban.


Communications restricted by the one-year ban include any formal or informal appearance or oral or written communication made to influence legislative or administrative action or any action or proceeding involving the issuance, amendment, awarding, or revocation or a permit, license, grant, or contract, or the sale or purchase of goods or property.  (Section 87406(d)(1).)  These communications include, but are not limited to, conversing directly or by telephone, corresponding by writing or e-mail, attending a meeting, and delivering or sending any communication.  (Reg. 18746.2(a).)  A communication is considered to be for the purpose of influencing legislative or administrative action “if it is made for the principal purpose of supporting, promoting, influencing, modifying, opposing, delaying, or advancing the action or proceeding.”  (Reg. 18746.2(a).)


Not all communications to a former state administrative agency employer are prohibited by the one-year ban.  An appearance or communication before a former state administrative agency employer, made as part of “services performed to administer, implement, or fulfill the requirements of an existing permit, license, grant, contract, or sale agreement may be excluded from the [one-year] prohibitions . . . provided the services do not involve the issuance, amendment, awarding, or revocation of any of these actions or proceedings.”  (Reg. 18746.1(b)(5)(A); Williams Advice Letter, No. I-06-058; Quiring Advice Letter, No. A-03-272; Hanan Advice Letter, No. I-00-209.)  If your communications with Caltrans personnel will be for the purpose of administering, implementing, or fulfilling the requirements of a pre-existing contract or project involving the City, they are not prohibited by the one-year ban so long as the services do not involve the issuance, amendment, awarding, or revocation of a permit, license, agreement or contract, or the sale or purchase of goods or property.  This is a fact-specific query.  To emphasize, these activities would be prohibited under the permanent ban if, while in state service, you participated in the proceedings as discussed above.  (Thomas Advice Letter, No. A-05-089.)


Certain other types of communications are not restricted under the one-year ban.  It is not considered a prohibited communication under the one-year ban, if an individual:


“(1) Participates as a panelist or formal speaker at a conference or similar public event for educational purposes or to disseminate research and the subject matter does not pertain to a specific action or proceeding;


“(2) Attends a general informational meeting, seminar, or similar event;


“(3) Requests information concerning any matter of public record; or


“(4) Communicates with the press.”  (Regulation 18746.2(b)(1)-(4).)
�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.


	


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114, Reg. 18329(c)(3), copy enclosed.)


� In addition, section 87407 prohibits public officials from making, participating in making, or using their official position to influence decisions affecting persons with whom they are negotiating employment, or have any arrangement concerning employment. (Section 87407; regulation 18747.)





� A general discussion of the elements of the two restrictions is set forth in the attached “Leaving Your State Job? Post-Employment Restrictions May Affect You.”  We have attached this document for your information.


�  The one year period commences when an employee has permanently left state service and is no longer receiving compensation, including compensation for unused vacation time.  (Reg. 18746.1(b)(1); Trounstine Advice Letter, No. A-01-254 fn.5; Weil Advice Letter, No. A-97-247; Negrete Advice Letter, No. A-99-177.)





