




September 15, 2006
H. Geno Acevedo
President-Brewmaster

El Toro Brewing Company

General Partner, Acevedo Properties 1, LLC

Planning Commissioner, City of Morgan Hill

17605 Monterey Road

Morgan Hill, California 95037

RE:  Your Request for Advice

         Our File No. A-06-120
Dear Mr. Acevedo:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that the Fair Political Practices Commission does not act as a finder of fact when providing advice; this advice is based solely on the facts that you provide.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTIONS
1.  Can you, a Morgan Hill Planning Commissioner, participate in discussions or votes regarding whether the planning commission should recommend that the city extend the term of the redevelopment agency’s project timeline?

2.  Can you, a Morgan Hill Planning Commissioner, participate in discussions or votes regarding what the planning commission should recommend to the city regarding the purchase of street furniture for the project area?

CONCLUSION

1.  You are disqualified from participating in discussions or votes regarding whether the planning commission should recommend that the city extend the term of the redevelopment agency’s project timeline.
2.  You are disqualified from participating in discussions or votes regarding what the planning commission should recommend to the city regarding the purchase of street furniture for the project area.

FACTS


You are, and have been for six years, a member of the City of Morgan Hill Planning Commission (“Planning Commission”).

You and your wife are the General Partners in Acevedo Properties 1, LLC (“Acevedo Properties”).  You and your wife are also the majority shareholders in a small, closely held S-corporation (called Huntington Beach Brewing Co.), which is doing business as El Toro Brewing Company Brewpub (“Brewpub”).

Approximately one year ago, Acevedo Properties purchased property  that was formerly used by the Morgan Hill Police Department (the “Property”)
 from the Morgan Hill Redevelopment Agency (“Redevelopment Agency”).  Acevedo Properties is developing the Property to be used for the location of the Brewpub. 
  As of the time of your letter, the Brewpub was not yet open, but was anticipated to open soon.

Morgan Hill (the “City”) comprise approximately 6,500 acres, of which 2,500 acres located on the northern edge of the City’s downtown area are designated as the Redevelopment Agency’s Ojo de Agua project area (“Project Area”).
The Property is wholly within, and roughly in the center of, the Redevelopment Agency’s Project Area.


Your letter originally sought advice as to a Planning Commission meeting that had already taken place on June 13, 2006 – a date that preceded our receipt of your letter.  In our telephone conversation of July 25, 2006, I informed you that we could not provide advice regarding past conduct.  (See Reg. 18329(b)(8)(A) & subd. (c)(4)(A).)  You responded that you did not participate in the Planning Commission’s meeting on that date and, therefore, that you were no longer seeking advice regarding that meeting.
However, in your letter, you expressed a desire to obtain advice “as to the extent of [your] participation, the extent of [your] conflict of interest and what disclosures are necessary,” but you did not specifically describe any future governmental decisions about which you might be requesting advice.  In our July 25, 2006 conversation (and in a subsequent August conversation), you clarified that you were specifically interested in knowing whether you could participate in discussions or votes regarding: (1) whether the Planning Commission should recommend that the City extend the term of the Redevelopment Agency’s Project timeline, and (2) what the Planning Commission should recommend to the City regarding the purchase of street furniture for the Project Area.
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest, unless an exception applies.
The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Reg. 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.  (Section 87103.)
 

Steps 1 & 2:  As A Planning Commissioner, Are You A Public Official Making, Participating In Making, Or Influencing A Governmental Decision?

As a planning commissioner, you are a member or officer of a local government agency and are a public official under the Act.  (Section 82048; see reg. 18701(a) [defining “public official”].)
  As a planning commissioner you will be called upon to make, participate in making, and/or influence governmental decisions regarding the details of the Project.  (See regs. 18702 – 18702.4.)  Therefore, you will be making, participating in making, or otherwise using or attempting to use your official position to influence a governmental decision.  (See regs. 18702.1 – 18702.3, enclosed.)
Step 3:  Do You Have A Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any of the following types of interests:

· An economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (section 87103(a); reg. 18703.1(a)), or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); reg. 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); reg. 18703.2; see section 82033 [defining “Interest in Real Property”]);

· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (section 87103(e); reg. 18703.4);

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the ‘personal financial effects’ rule.  (Section 87103; reg. 18703.5.)
In addition, a public official also has an economic interest in a business entity that is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has one of the interests defined in section 87103(a) or (d). (Reg. 18703.1(c); see also reg. 18703.1(d) defining “parent-subsidiary” and “otherwise related business entity”.)

A.  Business Entities.
Acevedo Properties.  You and your wife are the general partners in Acevedo Properties.  You also have a direct investment interest in Acevedo Properties worth $2,000 or more based on your direct ownership and an indirect investment interest based on your wife’s ownership.  Because your direct and indirect economic interest in Acevedo Properties is equal to or greater than $2,000, and you are a partner in that business entity, your ownership of Acevedo Properties constitutes an economic interest under the Act.  (Section 87103(a) & (d); regs. 18703.1(a).)

The Brewpub.  You and your wife are the majority shareholders in the Brewpub.  You have a direct investment interest based on your shares, and an indirect investment interest based on your wife’s shares, in the Brewpub.  Therefore, since your economic interest in the Brewpub is equal to or greater than $2,000, you have an economic interest in the Brewpub.  (Section 87103(a); reg. 18703.1(a).)  Moreover, if you are a director, officer, partner, trustee, employee, or hold any position of management in the Brewpub, you would also be deemed to have an economic interest in the Brewpub, even if you did not meet the test described in the preceding sentence.  (See section 87103(d); reg. 18703.1(b).)

B.  Real Property.

The Property – Real Property.  Because you and your wife are the general partners in the business entity (Acevedo Properties) that owns the Property, you have a direct or indirect ownership interest of 10% or greater, and the Property is worth at least $2,000, the Property constitutes an economic interest under the Act.  (Sections 82033 and 87103(b); reg. 18703.2.)
Step 4:  Is The Economic Interest Directly Or Indirectly Involved In The Governmental Decision?

Once an official identifies an economic interest, he or she must determine whether the economic interest is directly or indirectly involved in the specific decisions in question.  (Reg.s 18700(b)(4) & 18704(a).)  Having established the degree of involvement, the official can then identify the materiality standard appropriate to the circumstances.  (Reg. 18700(b)(5).)  There are separate tests applied to business entities and real property to determine whether an economic interest is directly or indirectly involved in a specific governmental decision.  We first address the test applicable to the business entity.
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.





� You have confirmed that your interest in the Property is worth $2,000 or more.





� You have confirmed that your interest in the Brewpub is worth $2,000 or more.


� If a public official’s office is listed in section 87200 (“87200 filers” include city council members and members of planning commissions) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)  If you want to speak as a member of the public, you may speak only on behalf of your personal interests.  (Reg. 18702.4(b).)  You may not speak in a manner which, through words or actions, would lead a listener reasonably to believe that you are speaking on behalf of another person or entity, e.g., the Planning Commission.  (Ibid.; see Hensley Advice Letter, No. A-04-168.)  Since you are a member of the Planning Commission, these requirements are applicable to you if you determine that you have a conflict of interest in a governmental decision.





� For purposes of section 87103, “indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”  (Section 87103, last paragraph.)





