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July 7, 2006
Diana E. Rivera
2423 Bucklebury Road

Davis, CA  95616

RE:  Your Request for Informal Assistance 
         Our File No. I-06-121
Dear Ms. Rivera:

This letter is in response to your request regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your questions are general in nature and do not refer to a specific governmental decision, we are treating your request as one for informal assistance.
  Please note that the Commission is not permitted to offer advice on bodies of law outside the confines of the Act.  
QUESTION


Does the Act prohibit you from pursuing a business partnership with a privately owned company that will provide web-based services to recycle material, while you are employed with the California Integrated Waste Management Board (the “IWMB”)?  
CONCLUSION


The Act does not bar a public official from pursing a private business partnership while employed as a public official.  However, operating a private business while employed as a public official may give rise to conflicts of interests that disqualify the official from governmental decision-making.  A conflict of interest under the Act may arise within the context of specific governmental decisions that have a reasonably foreseeable material financial effect on one or more of an official’s economic interests, including the official’s business interests and sources of income to that business.  You have not provided any facts to analyze a particular prospective factual situation; therefore, we can only provide you general guidelines and cannot provide you with specific advice.  

We also note that we are unable to offer you advice on bodies of law that may also be relevant to your situation, but which lie outside the Act and are therefore beyond our jurisdiction. We refer you instead to the Office of the Attorney General, or to your agency’s own counsel, who can provide you with information regarding your agency’s statement of incompatible activities (which you should consider when receiving outside income concurrent with your position with the IWMB). 
 
FACTS


You are an employee of the IWMB.  You hold a staff position, Integrated Waste Management Specialist, in the Waste Prevention and Market Development Division, Electronic Waste Unit.  You are responsible for staff level analytical duties in the implementation of the Electronic Waste Recycling Act of 2003 including processing payment claims for electronic waste recyclers, entering data into the e-waste database, participating in workshops, providing recommendations and information on program changes, and assisting in collecting and analyzing information necessary to review legislation.

As an employee of the IWMB, you were also a staff coordinator of the California Materials Exchange (the “CalMAX”) program from March 2001 until June 2006.  While working as a staff coordinator, your duties were to coordinate the daily activity of the CalMAX database, website, and liaison with local governments’ recycle staff.  The CalMAX program has been implemented to provide a free resource for local government and businesses to help facilitate the exchange of material (that may be destined for the landfill) between parties to reuse or recycle.  The program does not broker or directly assist with the transactions and no fees are collected. 

Currently, you are interested in pursuing a business partnership with a privately owned company to provide web-based services to recycle material.  Specifically, the business will be an on-line service for private users who may sell or give away durable goods to others in the community, similar to eBay.  The business will focus its operations within the southwestern region of the country.  The objective or focus will be on business recycling, tracking costs savings, weights, and Greenhouse Gas Equivalents associated with the recycling efforts.


In a telephone conversation on June 27, 2006, you indicated that you were not leaving your current position and were seeking advice as to the Act’s requirements when operating a private business while concurrently employed by a state agency.  

ANALYSIS

While the Act does not prohibit public officials from pursuing a private business partnership, there are, however, other bodies of law that sometimes restrict such activities, such as the law governing “Incompatible Activities of State Officers and Employees.”  The Commission cannot offer advice in those areas and refers you instead to the Office of the Attorney General or to the IWMB’s own counsel.  

In this letter, we limit our advice to the requirements of the Act, and specifically, to the Act’s conflict-of-interest provisions.

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)

The Act’s conflict-of-interest rules are fact-sensitive and apply to specific pending governmental decisions.  However, your inquiry is a general one, and you have not cited any specific governmental decision.  Instead, the focus of your concern is the potential for your anticipated business to create a conflict of interest.

The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency....” (Section 82048.)  As an employee of the IWMB, you are indeed a public official within the meaning of the Act.  Accordingly, you may have a disqualifying conflict of interest in any governmental decision, which has a reasonable foreseeable material financial effect on one or more of your economic interests. 

Essential to determining whether you may have a disqualifying conflict of interest is the identification of your economic interests, which may be affected by a governmental decision.  There are six kinds of economic interests from which conflicts of interests may arise.  They are defined in section 87103 and regulations 18703-18703.5 and include:
· An interest in a business entity in which a public official has a direct or indirect investment of $2,000 or more.  (Section 87103(a); regulation 18703.1(a).)

· Any business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d); regulation 18703.1(b).)
· An interest in real property in which a public official has a direct or indirect interest of $2,000 or more.  (Section 87103(b); regulation 18703.2.)
· Any source of income, including promised income, to the public official which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); regulation 18703.3.)
· Any source of gifts to the public official if the gifts aggregate to $360 or more within 12 months prior to the decision.  (Section 87103(e); regulation 18703.4.)
· A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is also known as the “personal financial effects” rule.  (Section 87103; regulation 18703.5.)


Pursuing a private business partnership may implicate some or all of the economic interests identified above.  The most obvious economic interests implicated are the following: 
· Business entity – You have proposed pursuing a private business partnership.  It appears that this business partnership would be operated within California and that your investment in the business would be $2000 or more.  You would also be a partner in the business.  Consequently, you would have an economic interest in the business partnership under sections 87103(a) and (d).  

· Sources of Income – If you receive income from the business partnership, aggregating to $500 or more in the 12 months prior to a decision, you would also have an economic interest in the business as a source of income.
  (Section 87103(c); regulation 18703.3.)  Additionally, under section 82030(a), if a public official owns a 10-percent interest or greater in a business, customers or clients who are sources of income to that business are also considered sources of income to the public official.  Consequently, you may also have economic interests in customers or clients of the business partnership.  
Because you have not provided a specific factual situation in which a particular governmental decision is implicated, we can only state that there is a potential conflict of interest any time you assume a governmental decision-making role where it is possible that the decision in question will have a reasonably foreseeable material financial effect on your economic interests such as the business entity or the sources of income as identified above.   

If you have an economic interest which may be financially affected by a governmental decision, it would then be necessary to determine whether you were indeed making, participating in making, or influencing a governmental decision, whether it was foreseeable that the decision would impact one of your economic interests, and whether any such impact would amount to a “material financial effect,” as defined by statute and regulation.  (Regulations 18700-18708.)  
If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Brian G. Lau



Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.)


�  Enclosed is the Commission fact sheet entitled, “Can I Vote?  Overview of Conflicts Laws,” which details all eight steps for your future reference.


�  The Act defines “investment” as “any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, dept instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family, if the business entity or any parent, subsidiary or otherwise related business entity has an interest in real property in the jurisdiction, or does business or plans to do business in the jurisdiction, or has done business within the jurisdiction at any time during the two years prior to the time any statement or other action is required under this title.”  (Section 82034.)  “Indirect investment” is defined as “any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirect, or beneficially a 10-percent interest or greater.”  (Section 87103.)   


	�  “Income” is broadly defined in section 82030 to include virtually any payment received where consideration of equal or greater value is provided to the source of the payment.  


 





