August 1, 2006
Steven L. Dorsey
Special Counsel to L.A. Care Health Plan
c/o Richards Watson Gershon

355 South Grand Avenue, 40th Floor
Los Angeles, California  90071-3101
Re:
Your Request for Informal Assistance

Our File No.  I-06-128
Dear Mr. Dorsey:

This letter is in response to your request for advice on behalf of Dr. Hector Flores regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Dr. Flores serves on the Physicians Advisory Committee of Blue Cross, is a prospective member of the Board of Governors of L.A. Care Health Plan (“L.A. Care”), and is not currently a public official.  Since you do not seek advice regarding a specific governmental decision, we can only provide you with informal assistance.
  Please note that the Fair Political Practices Commission does not act as a finder of fact when providing advice; this advice is based solely on the facts you provide.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

In addition, you have requested advice that could involve the application of Government Code section 1090 to your situation.  However, the Commission’s authority is limited to interpreting and enforcing the provisions of the Act, and section 1090 is not included within the provisions of the Act.  We must therefore refer you to the Attorney General’s office for questions regarding Government Code section 1090.
QUESTION PRESENTED
If Dr. Flores were a public official, would the compensation he receives from Blue Cross, a Plan Partner of L.A. Care, make Blue Cross directly or indirectly involved in decisions he would make as a board member of L.A. Care regarding the adoption of policies and procedures governing L.A. Care’s contractual relationships with its Plan Partners?
CONCLUSION

As a public official, Dr. Flores’ economic interest in Blue Cross, a Plan Partner of L.A. Care, would make Blue Cross directly involved in decisions he would make in his prospective capacity as a board member of L.A. Care regarding the adoption of policies and procedures governing L.A. Care’s contractual relationships with its Plan Partners.
FACTS


According to your letter dated June 30, 2006, L.A. Care Health Plan (“L.A. Care”) is a “local initiative” for healthcare authorized by Welfare and Institutions Code (“W&I”) section 14087.96 et seq.  L.A. Care’s purpose is to arrange for the provision of managed care medical services for eligible Medi-Cal beneficiaries.


In order to meet this purpose, L.A. Care “may enter into contracts to provide or arrange for healthcare services for any or all persons who are eligible to receive benefits under the Medi-Cal program.”  (W&I § 14087.967.)  L.A. Care has entered into contracts with five health maintenance organizations (“Plan Partners”) to provide these services.  One of the Plan Partners with whom L.A. Care has entered into a contract is Blue Cross, a for-profit entity.

The terms of the contracts with all of the Plan Partners are essentially uniform.  L.A. Care has no police powers, and it can only financially affect those Medi-Cal beneficiaries who elect to participate in L.A. Care’s programs and those persons and entities that contract with L.A. Care to provide those programs.  You have explained that L.A. Care has a conflict of interest code that is reviewed by Los Angeles County.

In addition to entering into contracts, L.A. Care also adopts policies and procedures (“policies”) governing its relationships with the Plan Partners.  You have explained that L.A. Care does not promulgate regulations.  The Plan Partner contracts provide that the policies adopted will be incorporated into the contracts.  Thus, while adopted as policies, the policies technically constitute amendments to the Plan Partner contracts.  You state that these policies “affect each of the Plan Partners in the same manner, although the financial effect can vary depending on the size of the contract.”
You do not describe any specific policy that might be up for adoption by L.A. Care or how it would affect Blue Cross.
Dr. Flores serves on the Physicians Advisory Committee (“Committee”) of Blue Cross, one of L.A. Care’s five Plan Partners.  The Committee consists of physicians selected by Blue Cross to advise the company on various issues, including how best to serve the Medi-Cal community.  The Committee meets four times a year and Dr. Flores is compensated at the rate of $1,000.00 for each of these meetings.  Therefore, Dr. Flores receives income of $4,000.00 each year from Blue Cross.
You asked us to assume that Blue Cross is a source of income to Dr. Flores as contemplated by section 87103.

Pursuant to L.A. Care’s enabling legislation, members of L.A. Care’s Board of Governors (“Board”) are nominated by “stakeholder” groups to represent various interests in the healthcare community.  (See W&I § 14087.96 et seq.)  The Los Angeles County Medical Association has the authority to nominate an individual to represent the interests of physicians and would like to nominate Dr. Flores as the physician representative on L.A. Care’s Board.

ANALYSIS
The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence governmental decisions in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Reg. 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision that has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Because you seek specific advice regarding only whether the economic interest identified would be directly or indirectly involved with the type of governmental decision identified, we will analyze only the first four steps of the eight-step analysis. 
 

Steps 1 & 2:  Is The Individual A Public Official Making, Participating In Making, Or Influencing A Governmental Decision?
L.A. Care, a “local initiative” established under Welfare & Institutions Code section 14087.96 et seq., is a local government agency under the Act.  (Section 82041; see Dorsey Advice Letter, I-00-176.)  Therefore, if Dr. Flores accepted the nomination of the Los Angeles County Medical Association to sit as a member of L.A. Care’s Board, he would be a public official under the Act.  (See section 82048.)  As a member of the Board, Dr. Flores would occupy a position that would require him to make, participate in making, or influence governmental decisions regarding contemplated actions of the Board.

Step 3:  Does The Public Official Have A Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any of the following:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); reg. 18703.1(a)), or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); reg. 18703.1(b));

· An economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); reg. 18703.2);

· An economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); reg. 18703.3);
· An economic interest in any source of gifts to him or her if the gifts aggregate to $360 or more within 12 months prior to the decision (section 87103(e); reg. 18703.4);

· An economic interest in his or her personal finances, including those of his or her immediate family -- this is the ‘personal financial effects’ rule (section 87103; reg. 18703.5).
If Dr. Flores were a public official, he would have an economic interest in Blue Cross’s Physicians Advisory Committee as a “source of income” because he will have received income from Blue Cross aggregating $500 within the 12 months before the time a governmental decision is made.  As indicated in your letter, you indicate that Blue Cross is a source of income for Dr. Flores.  (See section 87103(c); Reg. 18703.3(a).)

Step 4:  Is The Economic Interest Identified Directly Or Indirectly Involved In The Governmental Decision?

In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.  (Reg. 18704(a).)  In analyzing whether a source of income is directly or indirectly involved in a decision before an official’s agency, we look to regulation 18704.1(a), which states in pertinent part:
     “(a)  A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

     “(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

     “(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

Stated more specifically, a source of income is directly involved in a decision before an official’s agency when that source of income, directly or by an agent, is a named party in, or is the subject of, a proceeding if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the source of income.  (Reg. 18704.1(a).)
You indicate that as part of its functions as a governmental entity, L.A. Care’s board makes decisions regarding unspecified policies and procedures to be embodied in its contracts with the five Plan Partners, one of which, Blue Cross, is a source of income for Dr. Flores.  Since Blue Cross would be a named party in, or the subject of, L.A. Care’s proceedings held for the purpose of adopting policies that would involve contractual relationships with Blue Cross, Blue Cross, or Dr. Flores’ identified source of income, would be directly involved in the described decisions made by L.A. Care.  Since you provide no information about specific decisions, we cannot provide you with further guidance.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.

�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  





�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; Reg. 18329(c)(3), copy enclosed.)


�  Your letter indicates that Blue Cross and other health maintenance organizations are represented on L.A. Care’s board by an individual nominated by the California Association of Health Plans.





�  Please note that reimbursement for travel expenses and per diem received from bona fide nonprofit entities exempt from taxation under Section 501(c)(3) of the Internal Revenue Code, are not considered “income” under the Act.  (Section 82030(b)(2).)


�  In your letter you analogize the decisions in question to regulatory decisions where impacted persons are not considered directly involved in the decision.  However, persons impacted by general regulatory or policy decisions are not, in every case, indirectly involved.  (See e.g., Quadri Advice Letter, No. A-02-096.)





