




July 18, 2006
Steven G. Churchwell
DLA Piper Rudnick Gray Cary US LLP

400 Capitol Mall, Suite 2400

Sacramento, CA  95814-4428

RE:  Your Request for Advice

         Our File No. A-06-130
Dear Mr. Churchwell:

This letter is in response to your request, on behalf of Mayor Steve Messina, Councilmember Elizabeth Patterson, and Councilmember Bill Whitney, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that the Commission does not advise with respect to past conduct.  (Regulation 18329(b)(8)(A), enclosed.)  Therefore, nothing in this letter should be construed to evaluate any conduct, which may have already taken place.  

QUESTION


Do the Act’s conflict-of-interest provisions bar Mayor Messina, Councilmember Patterson, or Councilmember Whitney from making, participating in, or influencing a consultant selection decision despite their ownership interests in various parcels of property and business entities within 500 feet of the property subject to the decision?  
CONCLUSION


Mayor Messina’s and Councilmember Patterson’s economic interests in their real property are directly involved in the consultant selection decision.  The financial effect of this decision is presumed to be material.  Accordingly, Mayor Messina and Councilmember Patterson may not make, participate in, or influence the consultant selection decision unless they prove that the presumption has been rebutted and determine that there will be no financial effect on the property.

From the facts provided, Mayor Messina and Councilmember Whitney also have economic interests in their respective businesses and other sources of income as identified below.  In addition to being disqualified from the consultant selection decision due to his economic interest in real property, Mayor Messina may be disqualified from the decision based upon his economic interests in his business entities and his sources of income.  

Finally, Councilmember Whitney’s business and sources of income are indirectly involved in the decision.  Therefore, he may make, participate in, or influence the consultant selection decision if he determines there will be no reasonably foreseeable material financial effect on his business entity or his sources of income, as outlined below. 
FACTS


The Benicia City Council has scheduled a vote on the first phase of a planning project for July 18, 2006.  The project title is “Planning for Commercial Area and General Plan Implementation.”  The first phase of this project is to retain consultants to determine market demand and establish characteristics of future commercial and mixed-use activities for the Arsenal/Yuba and the Downtown/Historic districts.  The scheduled vote relates solely to phase one of the project, specifically selecting a consultant.  You have also indicated that the consultant selection decision will be based upon objective criteria and made through a competitive bidding process.

In addition to the consultant selection decision, the city has identified several key milestones including: 

· Confirm geographic areas for application of General Plan policies, refine consultant work plan, and conduct public workshops within 60 days;

· Review implementation program options, including draft form based zoning and specific plan within 150 days; and, 

· Preparation and review of environmental impact report and public hearings within 150 days.  


You have noted that due to attendance at a FEMA conference, only three council members will be present for this meeting.  You ask solely whether the three council members, who will be present at the July 18, 2006 meeting, may vote on the consultant selection decision considering their various property and business interests within 500 feet of the property subject to the decision.  


Mayor Messina: 


Mayor Messina and his wife own a downtown ice cream and sandwich shop located on leased property on First Street.  They lease the premises month-to-month.  Mayor Messina and his wife also own a residential rental property just off First Street on F Street.  Additionally, Mayor Messina owns a lot on First Street.  Mr. Messina has received approvals to build a mixed-use (residential and commercial) project on this lot.  All three of these properties are located within 500 feet of the property subject to the consultant selection decision.    


Councilmember Patterson: 


Council Member Patterson’s primary residence is within 500 feet of the property subject to the consultant selection decision.  



Councilmember Whitney: 


Councilmember Whitney rents business office space under a month-to-month lease at a location within 500 feet of the property subject to the consultant selection decision.  He operates a satellite office of his real estate mortgage business from this location.  

ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted an eight-step standard analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision, which we apply to your question.  (Regulation 18700(b)(1)-(8).)

Step One: Are Mayor Messina, Councilmember Patterson, and Councilmember Whitney “public officials?”

The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; regulation 18700(b)(1).)  A “public official” is “every member, officer, employee or consultant of a state or local government agency....” (Section 82048.)  Mayor Messina, Councilmember Patterson, and Councilmember Whitney are public officials within the meaning of the Act.

Step Two: Would Mayor Messina, Councilmember Patterson, and Councilmember Whitney be making, participating in, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant intervening substantive review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Regulation 18702.3.)

Mayor Messina, Councilmember Patterson, and Councilmember Whitney would be making, participating in, or influencing a government decision when considering the “Planning for Commercial Area and General Plan Implementation” Project and, in response to your specific question, when voting on the consultant selection decision.  
Step Three: What are Mayor Messina’s, Councilmember Patterson’s, and Councilmember Whitney’s “economic interests?” 

There are six kinds of economic interests recognized under the Act.  Those pertinent to your account of the facts are the following:

Real Property -- A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more.  (Section 87103(b); regulation 18703.2.)
Business Entity -- A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more, or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(a) and (d); regulations 18703.1(a) and (b).)  “Indirect investment” is defined to include any investment or interest owned by the official’s spouse.  (Section 87103.)

Sources of Income -- A public official has an economic interest in any source of income, including commission income, which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); regulation 18703.3.)  “Income” is defined to include any community property interest in the income of a spouse and a pro rata share of the income of any business entity or trust in which the official (or his or her spouse) owns directly, indirectly, or beneficially, a 10-percent or greater interest.  (Section 82030(a).)  “Commission income” is defined as the “gross payments received by a public official as a result of services rendered as a broker, agent, or other salesperson for a specific sale or similar transaction.”  (Regulation 18703.3(c)(1).)  


Personal Financial Effects -- A public official always has an economic interest in his or her personal finances.  In particular, a government decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official increasing or decreasing.  (Section 87103; regulation 18703.5.)

Mayor Messina: 


Mayor Messina owns two parcels of real property, a residential rental property and an additional lot that has received approval for a mixed-use project, within 500 feet of the property subject to the consultant selection decision.  It appears that Mayor Messina’s investment in each of these properties is $2,000 or more.  If so, Mayor Messina has an economic interest in both parcels.  (Section 87103(b); regulation 18703.2.)  

Mayor Messina also leases a property, within 500 feet from the property subject to the consultant selection decision, under a month-to-month lease.  While the Act defines “interest in real property” to include “any leasehold,” the terms “interest in real property” and “leasehold interest” as used in section 82033 do not include the interest of a tenant in a periodic tenancy of one month or less.  (Regulation 18233.)  Mayor Messina does not appear to have an economic interest in the leased property.  

Mayor Messina is currently operating two business from the parcels identified.  As a director, officer, partner, trustee, employee, or manager of the business entities, Mayor Messina has economic interests in the businesses as business entities.  (Section 87103(d); regulation 18703.19(b).)  Providing that Mayor Messina has a direct or indirect investment in each business of $2,000 or more, he has an economic interest in the businesses as business entities under section 87103(a) as well.  (Regulation 18703(a).)  Furthermore, providing that Mayor Messina receives income of $500 or more in the 12 months prior to the decision from each business, he has an economic interest in the businesses as sources of income.  (Section 87103(c); regulations 18703.3.)  
Councilmember Patterson: 

Councilmember Patterson’s primary residence is located within 500 feet of the property subject to the government decision.  It appears that Councilmember Patterson’s investment in this property is $2,000 or more.  If so, Councilmember Patterson has an economic interest in this property.  (Section 87103(b); regulation 18703.2.)

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  Section 87105 provides that when a public official who holds an office specified in section 87200 has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, orally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5(c) and 18702.5(d) apply.








