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August 25, 2006
C. April Boling, CPA
7185 Navajo Road, Suite L

San Diego, CA  92119

RE:  Your Request for Advice

         Our File No. A-06-131
Dear Ms. Boling:

This letter is in response to your request for advice on behalf of the Richman for Treasurer Committee regarding the campaign provisions of the Political Reform Act (the “Act”).

QUESTIONS
1. May a candidate for statewide office, who lost in the primary election, allocate costs associated with the raising and administration of contributions for the general election by any reasonable, logical method that is consistently applied?

2. If the answer to the foregoing question is “no,” please advise on the following:
a)  Must a candidate allocate costs of design, printing and postage of solicitations for general election contributions by identifying the mailing that generated each contribution, or may the candidate employ a broader “per election” process, such as charging the costs of all fundraising solicitations against all contributions received, assigning to primary and general elections the total costs reasonably attributable to each by a ratio of general election contributions divided by total contributions?   

b)  May a candidate allocate fundraising commissions to the general election by measuring contributions month-to-month and assessing commissions monthly, or may the candidate use the proportionate “per election” method described above, assigning commissions according to the ratio of general election contributions divided by total contributions? 
c)  When a professional services contract calls for two types of services to the candidate, one covered by regulation 18540(a)(4) and another by subdivision (a)(6) of the same regulation, may the charges attributable to each kind of service be calculated by the time spent on each, and allocated by the same proportionate “per election” method described above?    

d)  Must the treasurer’s fees be charged to each election month-to-month, or may these services be allocated to each election by a method that reflects a contract term calling for a percentage of gross receipts with a monthly minimum payment?
CONCLUSION

Section 85318 requires a candidate for elective state office, after defeat in the primary contest, to refund contributions to the general election campaign on a pro rata basis, less any expenses associated with the raising and administration of contributions for the general election campaign.  The allocation of expenditures to primary and general election campaigns should be made under the rules set forth in regulation 18540, the same rules that Dr. Richman will have used prior to filing his primary campaign reports.  Because these costs have presumably been allocated already, we offer no advice on your more specific questions in this area.    
FACTS


Assemblyman Keith Richman was a candidate for the Republican nomination for State Treasurer in the June 6, 2006 primary election, which he lost.  You are the treasurer of the Richman for Treasurer Committee (No. 1263366).

Dr. Richman’s campaign did not raise funds for the general election via mailings or solicitations specifically requesting funds for that election.  Rather, the contributions to the general election were the result of generic fundraising requests.  While the receipts can often be identified and attributed to a specific solicitation, this is not always the case because some individuals were solicited more than once.


Several individuals were involved in the campaign as fundraising professionals.  The contracts of these individuals provide for commissions based upon the campaign’s gross fundraising receipts.  They were paid a flat monthly fee as a draw against those commissions, with a subsequent calculation and payment of additional amounts due based upon gross receipts.  These receipts included contributions for the general election.


One such contract called for both fundraising and campaign management without specifying percentages of time spent on each.  Similar to the individuals discussed in the immediately preceding paragraph, this person’s compensation was based upon the campaign’s gross receipts, with a monthly flat fee as a draw against those commissions.


Your own contract as treasurer for the campaign provides for payment based on a percentage of gross receipts, with a monthly minimum payment.  

Section 85318 requires a candidate for elective state office, after defeat in the primary contest, to refund contributions made for the general election, after deduction of expenses associated with the raising and administration of those contributions.  You wish to refund those contributions as quickly as possible, but are uncertain whether the Act requires particular methods for calculation of the expenses that must first be deducted.  






 ANALYSIS

As pertinent to your circumstances, section 85318 provides as follows:
“A candidate for elective state office may raise contributions for a general election prior to the primary election … for the same elective state office if the candidate sets aside these contributions and uses these contributions for the general election …. If the candidate for elective state office is defeated in the primary election …, the general election … funds shall be refunded to the contributors on a pro rata basis less any expenses associated with the raising and administration of general election … contributions.”
Section 85318 permits a candidate to raise funds for a general election before the primary has taken place, and provides for the refund of general election contributions to the original contributors, when the outcome of the primary prevents the candidate from advancing to the general election.  The statute further requires the deduction of expenses chargeable to the general election before the unused contributions are returned.  It is often necessary for candidates to commit funds to goods and services that will be required for a general election campaign, while the primary campaign is still in progress.  Candidates who had accepted the Act’s voluntary expenditure ceilings (sections 85400 et seq.) report these charges against their general election funds on campaign reports filed during the course of the primary, under the allocation rules specified by regulation 18540. 

Besides offering candidates the opportunity to amass resources in advance of an upcoming election campaign, section 85318 also provides for full and equitable refund to all donors of their contributions to the anticipated campaign, after allowance for costs of raising and administering the funds, when a candidate has lost the primary election.  While the statute itself does not offer specific instructions on allocating charges against general election funds prior to refunding what remains, regulation 18540 establishes the rules for allocating and reporting costs attributable to particular elections.  Employment of these rules in the context of section 85318 ensures that the calculation of charges against refunds are consistent with the allocations reported during the primary campaign.      

Dr. Richman should therefore allocate costs associated with the raising and administration of contributions for the general election along the lines prescribed by regulation 18540, as he allocated the same expenditures in his reports during the primary campaign.  We cannot respond to your second question, on how to allocate the specific expenditures to which you refer because, presumably, all or most of these allocations will have been made in preparation of  earlier campaign reports.  We note, however, that for purposes of section 85318, the costs of a treasurer serving as such should be allocated as between the two elections under regulation 18540(a)(4) – which describes “professional services” in a list that must be read here to include the services of a treasurer.
  






Sincerely, 







John W. Wallace






Acting General Counsel

By:  
Lawrence T. Woodlock



Senior Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� As noted below, because your questions are focused on the allocation of expenses against general election contributions, we do not inquire into the accuracy of their classification as “general election contributions.” 


� It may appear that the services of some treasurers and bookkeepers are more accurately described by regulation 18540(d), and may not have been allocated to any election, since this subdivision provides that the costs for such services are not charged against the expenditure limits for either election.  Under section 85318, however, these expenditures must be allocated between primary and general elections to determine the requisite refund.  Thus we advise that the costs of treasurers be allocated under regulation 18540(a)(4), for purposes of section 85318.





